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FOREWORD 


The record in the case consists of the Printed 
Transcript of the record, the original transcript of 
the record prepared by the court reporter, which, by 
stipulation of counsel and order of the court, may be 


referred to in the briefs and in the arguments, the 
original exhibits received im evidence which could not 
eouveniently be included as parts of the primted record, 
and the printed transcripts of record filed in the names 
of the State of Oregon and the State of Washington, 
companion appeals herein, and which, by stipulation 
of counsel and order of the court, may be referred to 
in the briefs and in the arguments. 


STATEMENT OF FACTS 


This is an appeal from a decision of the United 
States District Court for the District of Oregon. The 
suit was brought in equity by the United States to 
obtain injunctive relict against acts of trespass and 
encroachment upon real property allegedly belonging 
to the United States, and as an incident to such relict 
to obtain a declaration of title. 


The defendant, Columbia River Packers Associa- 
tion, is an Oregon corporation, and the Baker’s Bay 
Fish Company is a corporation of the State of Wash- 
ington. The two corporate defendants and the de- 
fendant, H. J. Barbey, are salmon packers and at all 
times herein material were engaged in the business of 
fishing for salmon and owning and operating salmon 
canneries. The three defendants were jointly engaged 
in the ventures out of which the controversy arose. 


At p. 58 of the transcript of record will be found 
a map and chart of Sand Island, and circumscribed in 
yellow thereon is defined the area of land on whieh 


it is alleged the trespasses occurred. The trespasses 
were denied, and issue was joined thereunder. 


he original complaint was filed on the loth day 
of August, 1934 (Tr. p. 806). Both of the local district 
judges felt that they were disqualified to sit in the case, 
and after much delay and difficulty in obtaiming the 
services of a district judge, the Honorable C. C. Cava- 
nah, United States District Judge for the District of 
Idaho, finally came to Portland and opened the trial 
on June 11, 1935. Decree was entered in favor of the 
United States on the 9th day of August, 1935, and in 
an eleven-page written opinion Judge Cavanah met 
and disposed of the points and issues raised in the 
case (Tr. p. 32 to 46 ine.). Appeal is instituted from 
this decree. 


THE PLEADINGS SUMMARIZED 


The complaint alleges that Sand Island is a mili- 
tary reservation of plaintiff, and that plaintiff is 
entitled to the immediate and exclusive possession 
thereof. The answer admits ownership by plaintiff of 
Sand Island, but avers that the area of sands to the 
south of high water mark of said Island, being the area 
circumscribed in yellow, is not a part of Sand Island, 
but rather a part of Peacock Spit and the property of 
the State of Washington. 


The complaint next alleged that Sand Island is 
situate easterly and northerly of the north ship channel 
of the Columbia River. This allegation is denied, in 
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that it is claimed that the north ship channel, as a 
ehannel, has ceased to exist and that the said north 
ship channel which as a definitive line admittedly 
marks the boundry line between the States of Oregon 
and Washington, is situate where said Sand Island 
formed a union with the said bodies in the years 1932, 
1933 and 1934. 


It is next alleged in the bill that the sands situate 
on the southerly shores of Sand Island are immensely 
valuable as fishing and seining sites and this allegation 
is admitted in the answer. (Tr. 6, 16.) 


It is next alleged in the bill, and admitted in the 
answer, that on the 27th day of May, 1930, the Seere- 
tary of War, acting for and on behalf of the United 
States, leased to the defendants herein, H. J. Barbey 
and Columbia River Packers Association, for a period 
of five vears from and after June 1, 1930 ‘‘the land on 
the south side of Sand Island,’’ which lease, with its 
description and incidents, is set out in the ease of 
Strandholm vs. Barbey, 145 Ore. 705; 26 Pac. (2) at 
p. 48, which said case was by reference incorporated 
in the bill and made a part thereof. (Tr. 8, 17.) 


It is then alleged in the bill that the defendants 
occupied Sand Island under the terms of said lease for 
two successive seasons, to-wit: for the years 1930 and 
1931, and thereupon secured canecllation of said lease 
and abandoned the premises; that beginning in 1932 
and continuing on through the vears 1933 and 1934, 
the defendants continued to use the identical properties 


heretofore described, without payment of rentals, and 
that preparations for the fishing of said premises for 
the season 1935 had been made and that said defendants 
had threatened and were then threatening to enter 
upon and appropriate the premises for the uses of 
fishing and to the irreparable injury and damage of 
maitiir. (ir. $ and 9.) 


In answering this allegation, defendants admitted 
the occupancy of Sand Island under the terms of the 
lease aforesaid during the years 1930 and 1931, but 
alleged that in August, 1931, the premises were aban- 
doned and that cancellation of the lease was obtained 
from the Secretary of War on May 1, 1932 (Tr. 18). 
In making further answer to the aforesaid allegation, 
defendants alleged that the fishing operations de- 
scribed in the bill were in fact conductel upon sands 
of what is termed ‘‘Peacock Spit,’’ the property of 
the State of Washington, and it is alleged that said 
premises were held under lease from said state. In 
short, it is alleged that the area of sands situate on the 
southerly shores of Sand Island (the area circum- 
scribed in yellow—Map Tr. 58) is a part of Peacock 
Spit and not a part of Sand Island (Tr. 18). The 
answer then sets forth certain data which, it is alleged, 
supports the conclusion that the area in dispute com- 
prises a part of Peacock Spit. It is further alleged 
in this connection that the disputed area is not located 
within the State of Oregon and that therefore the 
United States District Court for the District of Oregon 
is without jurisdiction; that the suit involved the 
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determination of the boundary line between the States 
of Oregon and Washington, and that said states are 
indispensable partise to the proceeding (Tr. 19 to 26, 
inel. ) 


The bill next sets forth the size and character of 
the fishing operations conducted upon Sand Island in 
respect to the years above mentioned, and this allega- 
tion is admitted with reiteration of the claim that such 
operations were conducted upon Peacock Spit and not 
upon Sand Island. 


It is next alleged that the defendants are without 
title or interest in and to said premises and should be 
restrained from occupying the same, and this allega- 
tion is denied in the answer (Tr. 9, 10, 28). 


Plaintiff prayed for injunctive relief, a declara- 
tion of title, and for costs (Tr. 10). 


It was stipulated at the opening of the trial that 
allegations of the answer of affirmative character 
should be deemed denied by plaintiff. 


Appearance by the Attorney General of the State 
of Washington 


On the 3d day of June, 1935, seven days prior to 
the commencement of the trial, a representative of the 
Attorney General of the State of Washington, pur- 
porting to represent the State of Washington, filed 
what is styled a ‘‘Motion to Intervene,’’ unverified, in 
which it was stated: 
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“That the State of Washington is the owner of 
the lands which defendants now occupy and upon 
which said defendants operate drag seines as al- 
leged in Paragraph IX of the amended bill of 
complaint, and the use and occupancy of which 
lands plaintiffs now scek to restrain the defend- 
ants.”’ 


It was next stated that the State of Washington 
had leased the said premises to the Baker’s Bay Fish 
Company, one of the defendants herein, for a period 
of five years from and after the 22nd day of December, 
1932, at an annual rental of $5,000, and that the de- 
fendants “‘are occupying and using said premises un- 
der said lease,’’ and that the State of Washington has 
an interest in this controversy. ‘This motion to inter- 
vene was not accompanied by a complaint or petition 
in intervention, nor did the representative of the At- 
torney General disclose the authority under which the 
motion was filed. (‘T'r. Wash. 44, 45) 


By way of a consent order, so-called, and in the 
absence of plaintiff’s counsel, United States District 
Judge Fee allowed the motion, giving the State of 
Washington until June 8 to file its ‘‘complaint of 
intervention,’’ and allowed the United States five days 
to move against the consent order (Tr., Wash. 46). 
The complaint in intervention, permitted by the terms 
of Judge Fee’s order, was never presented or filed 
within the time allowed for that purpose, or at all. 


On the 7th of June, 1935, plaintiff filed a motion 


S 


to set aside and vaeate the order of Judge Fee, and 
this motion was heard and sustained by Judge Cavanah 
on the 11th day of June, 1935, the day the trial opened. 
(Tr., Wash. 49, 50, 51) At the same time the court 
refused to permit the representative of the Attorney 
General to participate in the trial (Tr., Wash. 50,51.) 


Appearance by the Attorney General of the State 
of Oregon 


On the 10th day of June, 1935, a day before the 
trial began, a representative of the office of Attorney 
General of Oregon filed with the court a motion to 
intervene, unverified, in which it was stated that the 
premises in dispute were the property of the State of 
Oregon and that said State claimed the right to pos- 
session thereof. This motion was not accompanied by 
a petition or complaint in intervention, nor was such 
a petition or complaint ever filed in the proceeding, 
or presented for filing. 


The motion was denied, and the Attorney General 
was denied leave to participate in the trial of the case. 


IMPORTANT EVIDENCE 


All questions arising in the case, both of law and 
of fact, trace their validity or invalidity to an inter- 
pretation of the changes which have occurred in the 
estuary of the Columbia River by the action of the 
waves, winds, tides and currents. This is fundamental. 
Changes have taken place in the placement and dis- 
placement of sand bodies, and this court is asked to 


os 
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sive legal effect to these changes. 


A conception, then, of what the changes are, how 
they came about, and what legal recognition has been 
accorded them in the past becomes of first and prime 
importance. The questions of jurisdiction, of parties, 
and those relating to the law of accretion may all be 
proximately resolved upon an accurate understanding 
of the physical phenomena which have brought about 
the changes and of what the changes actually consist. 


Physical Characteristics of the Sands and 
Spits in the Immediate Vicinity of Sand 
Island and Peacock Spit. 


The area of sands embraced by this controversy 
is assumed to have maintained a substantial identity 
from the time of its severance from the body of sands 
projecting southerly from Cape Disappointment. (P. 
Ex. 1, maps for 1929, et seq.) But this is only partly 
true. The waves and currents from the ocean have 
direct access across the Columbia River Bar, and the 
spits or sand bars are subjected to constant and fre- 
quently terrific assaults (Tr. 152). The channels and 
the sand bars were being constantly shuffled about, 
and during an occasional storm sand bars of consider- 
able dimension would be created or destroyed. The 
testimony of Mr. Woodworth, who is the officer in 
charge of the Coast Guard Station at Cape Disappoint- 
ment and who appeared in behalf of the plaintiff, is 
informative in this regard: 


10 


“They ron from 6 feet to 12 feet. 1 am now 
referring to the breakers that break on Sand 
Island and the sands around Sand Island. I 
have been on Sand Island from time to 
time and have observed conditions there. The 
waves and tides and currents have direct access 
from the bar to the sands of Sand Island and the 
sands immediately south thereof. . . . Ihave 
noticed (breakers) on the shores of Sand Island 
I would judge to be from eight to ten feet, just 
high enough to go over the boat. The breakers 
during these severe storms will move the sand 
around and wash it in or wash it out, or flatten 
it down. Referring to the sand south of Sand 
Island, I have seen a sand washed out, and I have 
seen 1t washed in over a period of one month. Some- 
times it will take a day, and sometimes it will take 
a week. What I mean by a sand is this whole body 
of sand between Sand Island west of Cape Disap- 
pointment which are all low sands, and the break- 
ers go clear over soil 

After one of these storms had hit the fringe 
of sand south of Sand Island our channel would 
change and we would sound to find out where the 
deep water was. When I say change, I mean it 
would fill in and at times it would be changed as 
to line and contour and it would alter the low water 
mark connoting the fringe of sands south of the 
island there. Some of these sands would move 
perhaps 100 or 200 or perhaps 300 feet at a time. 
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That is, a single storm might move them that 
much.’ (Aor, 152,153. 


Mr. Glasgow, a witness for plaintiff and a gov- 
ernment engineer, who for thirteen years has made 
annual surveys of Sand Island and the estuary (tr. 
178,) testified that the changes were not due alone to 
the storms: 


“The channels shift from cast to west; that 
is, the main movement in that vicinity; an easterly- 
westerly movement of the channel on the waters 
of Baker’s Bay. . . . There is a large body 
of water there, and on the lower tides they have 
a tendency to wash deep channels, and then for a 
period of some time there will be higher tides, and 
they won’t go to that depth, and what washed out 
the channel one day will build up into a sand spit 
maybe ten or fifteen days later, during the differ- 
ences in tides. It is not always due to storm.”’ (Tr. 
172) 


‘‘T have noticed a channel shift fifty or seventy- 
five feet in the course of a week. I can’t state any 
specific distance as to how far a channel may shift 
in a month, but in a couple of cases down there, in 
the course of a month, it shifted a couple of hun- 
dred feet that I know of. I am referring to the 
channel between Sand Island and Cape Dis- 
appointment, noted on the map as the ‘Ilwaco’ 
Channel. (North Ship Channel) In a period of 
six months I have seen that channel shift a thou- 
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sand feet. I have seen these extensive shilts on 
more than one oeeasion but not more than once to 
the extent of a thousand feet or more. It is not 
always jumping hke that. The channel is in a 
constant state of flux and change, and the change 
is more violent and drastie in the winter time than 
it is in the summer time.’ (Tr. 173; see also 174) 


lor further elucidation on this subject, attention 
is invited to the testimony of Mr. Parker (Tr. 137) ; 
Mr. Aho (Tr. 160, 161); Mr. brown, defense witness 
(T's. 262). 


It is Inghly debatable whether the body of sands 
we are concerned with maintained a recognizable iden- 
tity after the year 1929. New bodies of sands were being 
formed constantly and other bodies were with equal 
consistency being washed away. It would be quite 
beyond the powers of human ingenuity to determine 
to what extent an identity was maintained. True, the 
area in the estuary exhibited a tendency favorable to 
the formation of sand deposits, but large blocks of the 
area would disappear over night—by the operation of 
mild storms and ordinary river swells—and similarly 
other bodies would be built up. 


The North Ship Channel and Peacock Spit 

Peacock Spit is first designated on the maps as 
such in the year 1879. (Plaintiff’s Ex. 1, Map 1879). 
In 1895, the spit began to break up and by 1896 the 
sands which composed the spit disclosed a tendeney to 
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drift easterly towards Sand Island. Curiously enough, 
the sands of Peacock Spit stood in the same relative 
position in the year 1896 as they did in 1929. (Maps for 
those vears, Plaintiff’s Ex. 1). In 1897 a body of these 
sands had broken off from Peacock Spit, consolidated 
and formed what is termed on the map ‘‘Republe 
Spit.”’ As this spit made its way across the channel 
to form ultimate union with Sand Island in the year 
1899, it caused the North Ship Channel to shoal and 
finally changed the course of that channel, locating it 
at about the same point where the North Ship Channel 
was located in the vear 1952 (See Plaintiff’s Ex. 1, 
Maps 1932, 1899). 


The movement of the sands thus broken off from 
Peacock Spit in the year 1896 brought about in four 
years a change in the location of the North Ship Chan- 
nel almost identically equivalent with the change 
effected in the four-year period beginning in 1929. And 
in each instance the sands which had broken off from 
Peacock Spit attached themselves, by slow and imper- 
ceptible progression, onto Sand Island. What had 
formerly been Repubhe Spit ceased to exist, and there- 
after those sands became part and parcel of Sand 
Island. 


In 1908 the United States Supreme Court had 
before it the problem of locating the North Ship Chan- 
nel as a basis for delineation of the boundary line 
between the States of Oregon and Washington (211 U. 
S. 127, Washington vs. Oregon). The Court likewise 
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had before it the maps noting the changes which had 
oceurred in the North Ship Channel between the years 
1896 and 1900 (See Chart ‘'B’’ at p. 152 of the dee 
sion). The shift in the channel, occasioned by the 
action of the Repubhe Spit, was recognized by the 
Court, and the new channel was defined as the boun- 
dary between the states. And the Spit which had 
beeome attached to Sand Island, assuming that it had 
maintained an identity, and which had eaused the shift 
in the channel, was recogmzed as an addition to and a 
part of Sand Island. Defendait’s contention that the 
North Slnp Channel ceased to exist in the face of such 
a shift is contrary to the plain impheation of the 
decision of the United States Supreme Court above 
adverted to. The same is true in respect to the con- 
tention that the sands on the southerly shores of the 
island are still a part of Peacock Spit. 


Kvidence Pertaining to the Interest of the 
Stale of Washington 


In the answer defendants adopted one all-inclusive 
theory of defense, to-wit: that the area of sands in 
question were located in the State of Washington; that 
they comprised a part of Peacock Spit, and that these 
defendants held the same by virtue of a lease exceuted 
by the State of Washington. The implheation was, of 
course, that the State of Washington was claiming the 
premises. The hypothesis of this defense rests upon 
three assumptions of fact, that is (1) that the State 
of Washington leased the premises to defendants; (2) 
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that legal recognition has been accorded said leases ; 
and (3) that the physical evidence shown by the maps 
forming Plaintiff’s Exhibit 1 disclosed the premises 
to be a part of Peacock Spit. These assumptions of 
faet will be considered in order with relation to the 
record. 


(1) The contention that the State of Wash- 
ington leased the premises to defendants: 


The State of Washington has not at any time 
leased or purporied to lease the premises embraced in 
this proceeding. ‘The two leases under which the clann 
is predicated are before the court and comprise De- 
fendants’ Exhibits No. 22 and 23. The first lease 
(Defendants’ Exhibit No. 22) was executed on the 7th 
day of May, 1928, and purported to lease ‘*‘ Peacock 
Spit, lying southeasterly of the main channel range 
as shown upon the United States Coast and Geodetic 
Survey Chart No. 6151 of the Columbia River.’’ There 
can be no misconstruction of the language of the 
description. It referred to Peacock Spit as it existed 
at that time or prior thereto. Though defendants did 
not produce for the record the map referred to in the 
lease, we do have asa part of Plaintiff’s Exhibit No. 1 
the map for the year 1928, which shows the location of 
Peacock Spit, the area mentioned in the lease. 


The United States has never questioned, and does 
not now question, the right of the State of Washington 
to lease the premises described in the lease. It is un- 
disputed in the record that the State of Washington 
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has leased Peacock Spit for a great many years and 
that fishing sites on Peacock Spit are valuable as sein- 
ing sites, but the lease by express terms does not men- 
tion, either directly or by implication, that the area 
we are concerned with was or is a part of Peacock 
Spit. The seming sites on Peacock Spit, on which 
fishing operations were earried on by appellants under 
the lease from the State of Washington, are situate 
some two miles distant from the location we are here 
eoncerned with. (Tr. 225, 276,277) The same thought 
is applied with reference to the lease, Defendants’ Hx- 
hibit No. 23) The deseription of the lands named in 
the lease is identical with that of Exhibit No. 22, and 
only purports to lease Peacock Spit as located on the 
map of 1928, or the maps of prior years, and no rep- 
resentation or claim of ownership is avowed as respecis 
the body of sands which formed the union with Sand 
[sland ih the ¥ears 1930 and 1931. 


(2) The contention that legal recognition has 
been accorded the leases to Peacock Syit: 


This is true. Both, the brief of appellants and the 
answer, contain citations of cases wherein the leases 
above-mentioned have been discussed by the courts, 
including this court, but such cases are confined to the 
terms of the leases heretofore discussed and simply 
affirm what has not been denied by anybody—that the 
State of Washington has validly leased Peacock Spit 
from time to time for seining purposes. The cases 
affirm the description mentioned in the leases and are 
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strictly confined in the scope of their applieation to 
the body of sands stvled as Peacock Spit as it existed 
at or prior to the year, 1928, the time the description 
of the two leases was prepared. 


The sands with which these litigations are in- 
volved admittedly did not assume thelr present entity 
until some vears after the descriptions contained in the 
leases had been composed. 


The cases mentioned by counsel are as follows: 


Wilhams Fishing Co. vs. Savage as Commission- 
er of Public Lands of the State of Washington, 
ie Yan. 165; 277 Pac. 459 


Pacific Savings & Loan vs. Savage, 155 Wn. 44; 
248 Pac. 744. 

Williams Fishing Co. vs. Savage, 164 Wh. 44; 
248 Pac. 744 

Opinions of the Attorney General. Vol. 34, pp. 
435, 436 


United States as trustees, etc. vs. McGowan; 
United States vs. Bakers’ Bay Fish Co., et al, 2 
Fed. Sup. 426 


Same case, 62 Fed. (2) 955 (9th) 
Same case, 290 U.S. 592 


The record affirmatively shows that the defend- 
ants have not taken seriously the claim that the 
premises here in dispute are a part of Peacock Spit 
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and that they are embraced within the description of 
the two leases above adverted to. As late as 1934, when 
the United States offered fishing sites on Sand Island 
for lease, which all will agree included the premises 
here in dispute since they are the only available sites 
on the Island, the defendants entered their bid for 
lease of the premises just as they had for many pre- 
vious years (Tr. p. 186, 187, 188) Then again, just 
prior to the beginning of the trial in this case, we find 
Mr. Bowerman, of counsel for the defendant, Columbia 
River Packers Association, appearing before the Board 
of Control of the State of Oregon, urging that the State 
of Oregon offer these identical premises for lease. (Tr. 
pazd2). 


These three inconsistent positions taken by de- 
fendants are established by undisputed testimony in 
the record. No attempt was made to refute the facts 
thus established. Judge Cavanah commented on this 
phase of the evidence in his opinion, as follows: 


‘‘Fyom their actions they seemed to be somewhat 
in doubt as to just where these disputed sites are 
located for they were content in accepting, first, 
a lease from the United States stating that they 
were in the State of Oregon and owned by the 
United States, second, that in their lease with the 
State of Washington the sites were located in that 
state, and third, that they are now interested in the 
action of the State Land Board of Oregon in leas- 
ing them as being in the State of Oregon. But 
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however inconsistent the position of the defend- 
ants may be in that respect, the conclusion is 
reached under the evidence that the disputed 
fishing sites as described in the complaint are 
accretions to Sand Island and they and the ad- 
jacent tide and shore lands up to high water line 
are located within the state of Oregon and are 
owned by the United States. . . ” (Tr. 39) 


(3) The contention that the physical evidence 
contained in the maps (Plaintiff’s Eahibit 
No. 1) show the premises to be a part of Pea- 
cock Spit: 


| The maps speak for themselves on this point. 
Particular attention is invited to the maps from 1929 
to 1934, inclusive; the map for the year 1935 (Plain- 
tiff’s Exhibit No. 5), and the maps for the years 1896 
to 1900, inclusive. This feature of the question has 
been heretofore discussed in some detail—ante p. 


Evidence pertaining to an alleged interest 
in the properties claamed by the State of 
Oregon. 


It was not contended in the pleadings that the 
State of Oregon owned or claimed an interest in the 
properties here in dispute. The fact of the matter is 
that Appellants affirmatively pleaded that the State 
of Oregon neither held nor claimed such an interest. 
The allegation is contained in the amended answer in 
the following language: 
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“At no time since Oregon was admitted to the 
Union has it claimed that said premises or any part 
thereof were within the State of Oregon or exer- 
eised or claimed the mght to exercise any juris- 
diction over it.” 


In the face of the issue thus jomed, still it is sug- 
gested that the State of Oregon does claim an interest. 


It is true that in the years 1928 and 1929 the State 
of Oregon laid claim to a body of sands situate in the 
mid-Columbia region and that question arose between 
the States of Oregon and Washington over title thereto. 
(Tr. 230). But the record likewise shows that this claim 
of both the respective States was promptly abandoned 
and never reasserted. Probably this was for the reason 
that the body of sands had been quite completely 
washed away by the vear 1929. See maps, 1928, 1929, 
1934 (area circumscribed by red line), P’s exhibit 1. 
Certainly the claim made at that time would be without 
applheation to the body of sands which assumed its 
present entity on or about the years 1930 or 1931. And 
it is significant in this regard that when the premises 
were leased by the United States to these appellants for 
a period of five vears, beginning with the vear 1930, no 
protest or objection is found to have been made by 
either of the States. No protest was registered upon 
the occupancy of said premises under said lease for 
the vears 1930 and 1931. 


At pages 18, 15, 17 and 18 of Appellants’ Brief, 
reference 1s made to testimony ‘‘introduced by Ap- 
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pelee” with respect to alleged claims of the State of 
Oregon. Counsel neglected to note that this testimony 
was civen by My. A... Clark, of counsel for Appell- 
ants and that it was of purely voluntary character, 
injected into the record by Ma. Clark when he was be- 
ine questioned with respect to the fishing operations 
contemplated by Ins Packing Companies. 


It may be urged thar the attempts to mtervene 
made by the Attorneys General of Oregon and Wash- 
ineton on the eve of the trial are evidence that the 
respective states do claim title to the premises. Com- 
plaint in the case was filed on the 15th day of August, 
1934, and not until the 3d day of June, 1935, a few 
days before the trial began, did the Attorney General 
of the Siate of Washington file the motion to intervene. 
A similar motion was filed by the Attorney General of 
the State of Oregon on the morning before the trial 
opened. The motions were not accompanied by peti- 
tions or complaints in intervention, nor were such docu- 
ments ever filed. The claims arose simply upon the 
unverified statements of the representatives of the 
Attorneys General that the said states were asserting 
a claim of title. We are not permitted to know the 
bases of the claims, since no pleadings were ever prof- 
fered. Though the State of Washington was given 
unti] June 8 to file its complaint in intervention, no 
such complaint was filed or presented for filing. 


The legal effect of these appearances by the Attor- 
heys General is discussed, begining at page 38 of 
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this brief. It will there appear that what purported to 
be appearances by the States were simply appearances 
by the Attorneys General. who were without authority 
to enter such appearances or to in other manner bind 
the respective States. 


The threats of continuing tres pass 


It is admitted by appellants that the disputed area 
was occupied by them during the vears 1932, 1933 and 
1934. (Tr. p. 118). This was after Appellants’ lease of 
the premises from the United States had been cancelled 
by appellee in 1932. 


On the 22d dav of December, 1932, one of the ap- 
pellants, Bakers’ Bay Fish Company, obtained a lease 
trom the State of Washington to Peacock Spit, and 
this lease contained the same deseription found in the 
earlier leases from the State, heretofore discussed at 
page 15 & 16 of this brief. This last named lease was to 
run for a period of five vears from the 22d day of Dee- 
ember, 1932 (Tr. 294). A one-half interest in the lease 
was assigned to appellee, Columbia River Packers As- 
somation (Tr. 297). Under this lease defendants had 
claimed and were claiming the right to occupancy of 
the disputed area during the years 1932, 1933 and 1934, 
and were claiming such right of oecupancy under the 
lease at the time of the trial in 1935 (Tr. p. 204). 


The lease was not limited by its terms to the use 
of the premises for drag seining. It was simply a blan- 
ket lease without restrictions as to use. At the fall elec- 
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tion in 1934 the people of the State of Washington 
passed initiative law No. 77, (Chap. 1, Laws of Wash- 
ineton 1935), and Section 6 thereof prohibited the use 
of drag seines. The contitutionality of the Act was ar- 
ened before the Supreme Court of the State of Wash- 
ington some weeks prior to the trial (Tr. 204), and the 
Act was declared constitutional in the case of State 
Hix Wel Campbell vs. Gasc, 47 Pace, (2) 44. 


Promptly thereafter the defendants sought to cir- 
eunivent the operation of the above statute by taking 
the position that the sands im dispute did not form a 
part of Peacock Spit. but rather were an independent 
body of sands and the property of the State of Oregon. 
For the purpose of this clann the sands were styled as 
“Orcgon Sands.”’? Thereupon the defendants apphed 
to the State Land Board of the State of Oregon and 
requested that the said Board offer for lease a large 
part of the area of sands here in dispute (Tr. 201, 
202, and Plaintiff’s Exhibit No. 1, Map of 1934, area 
eirveumseribed by red line). The Board did not offer the 
sands, or any part of them, for lease, but a hearing was 
had on the appheation made by defendants. Meanwhile 
the defendants obtained licenses for fishing the prem- 
ises—these from the Master Fish Warden of Oregon 
mir 207), 

Counsel for appellant Barbey, Mr. A. E. Clark, 
admitted very frankly that he and Mr. Bowerman, co- 
counsel, were extending their best efforts to obtain 
some kind of color of authority under which oceupa- 
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tion of the premises for drag seming purposes could go 
forward. The defendant companies had succeeded in 
occupying the fishing loeations on Sand [sland previos- 
ly. from about the year 1922 up to and ineluding the 
year 1934 (Tr. p. 99) the last three years without a 
lease from the United States and the assumption is not 
unwarranted that their efforts in this last imstance 
would be as successful as they had formerly been. 


At page 198 of the transcript appears the following: 


‘(Questions by Mr. Hicks —Testimony of A. KE. Clark, 
of counsel for defendant, Barby) 


Q. Just a moment please. And do you reeall at that 
time whether or not I stated to vou that if sueh an 
operation was not contemplated this case might, 
under instructions from Washington from the At- 
torney General, be continued, and didn’t Task you 
to ascertain that fact —that is, whether an opera- 
tion was contemplated and to let me know, and up- 
on that decision the case would be set down for 
hearing or not as the facts might show. 


A. That is part of the eonversation that octunrady” 
(See Tr. 198, et seq.) 


The case promply proceeded to trial, evidencing 
the grave apprehension of the United States that the 
trespassing would forthwith continue as it had during 
the years preceding. 


It is interesting to observe in this connection that 
Mr. Clark, of counsel for the appellant packing ¢omp- 
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anles, Was very anxious to have the briefs filed with 
the trial court Within « period not later than three 
weeks after conclusion of the trial, because it was anti- 
cipated that appeHants would in all probability desire 
to resume fishing. As Mr. Clark frankly stated it, 
“Wemay want to fish down there.’’ (See typewritten 
transcript of record, pa. 487.) 


Under these facts, coupled with the other evidence 
in the record, Judge Cavanah found that the threats 
and the occupancy, such as they were, were adequate to 
warrant the issuance of the injunction, 


Miscellaneous Potts of Hvidence 


teference is made at several junctures in the brief 
of Appellants to the original complaint filed in the 
proceeding wherein it was alleged that the Defendants 
‘fraudulently entered into pretended lease with the 
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State of Washington,’’ ete., of the properties here in 
dispute. (App. Brief, p. 7.) From this allegation, coun- 
sel emphasizes that the United States knew all the 
time that the State of Washington was claiming the 
prenuses. While we do not deem it material whether 
the State claimed the properties or not, a correction 
should be noted with respect to counsel’s conclusion. 
The fact is quite to the contrary, as evidenced by the 
fact that an amended complaint was promptly filed, 
striking out this allegation. The fact is that the Appel- 
lee knew that such a claim was being asserted by the 
Appellants, and assumed that the lease from the State 
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of Washington described the premises in controversy. 
Upon learning that the description referred only to 
Peacock Spit, as it existed in 1928 and during prior 
years, the amendment was made in the interest of a 
correct allegation of the facts as we understood them 
to ‘be. 


It is suggested on pages 30 and 31 of Appellants’ 
Brief that the fishing operations conducted by Appel- 
lants during the vears 1932, 1933 and 1934 were not 
on the premises described in the lease obtained by them 
in the year 1930 and which was to run for a period of 
five vears. (P.’s exhibit 3, Tr. 100.) This is simply 
reiteration of the claim that these properties are a part 
of Peacock Spit, and therefore simply begs the entire 
question in respect to the ownership of the properties. 
Such a conclusion is not helpful. The premises covered 
by the lease of 19830, supra, are charted and discussed 
in the case of Strandholm uv. Barbey, 145 Oregon 427, 
26 Pac. (2) 46, whieh case was by reference incorpo- 
rated in the Second Amended Complaint, and the 
court’s attention is invited to that case for a delinea- 
tion of the properties described in the lease last above 
referred to. 


‘Testimony was received in the record to the effect 
that the southerly shore of Sand Island had progressed 
northerly after the year 1928 and that the area of sands 
we are here concerned with had built up by accretion 
to form the contact with Sand Island. A Mr. McLean 
was called by appellants to establish this proposition, 
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and his testimony on this point is recorded at pp. 227 
and 228 of the transcript. The device chosen by the 
witness to find a recession northerly of the southerly 
shore line of Sand Island to a distance of some thou- 
sands of feet is interesting, but conspicuous for its 
absurdity. 


The court may make the calculation very easily by 
reference to the maps for the years 1928 to 1954, inclu- 
sive. The southerly shore line of Sand Island, a re- 
spect to tts location with reference to the sands in ques- 
tion, was built out southerly during this period rather 
than northerly as testified by the witness. This deduc- 
tion may he readily confirmed by reference to the maps 
for the years 1928 to 1934, inclusive. By taking a loca- 
tion point at the cross marking latitude 46° 16’, where 
it intersects longitude 124° 2’ on the maps for those 
years, and drawing a line at right angles to the south- 
erly shore of Sand Island, it will be readily observed 
that the shore line of said islard was actually built up 
southerly during those vears. Though the calculation 
is not deemed to be important, in view of the grant of 
Sand Island to low water mark and thereby of the 
sands which occupy such area, the court’s attention is 


directed to the matter as an aid to elarification of the 
record. 


The aero photographs of the island and adjacent 
sands, comprising Defendants’ Exhibits No. 6, 15, 17, 
and 18, ard Plaintiff’s Exhibits No. 29, 30, and 31, are 
interesting and will, perhaps. be helpful to the court. 
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It is to be reeollected that these photographs were taken 
at extremely low tide and that at high tide the entire 
area southerly of the high water mark of Sand Island 
was quite completely submerged. 
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Taylor Sands Fishing Co. vs. Benson, 06 Ore. 
157; 108 Pac. 126: 


VanDusen Investment Co. vs. Western ishing 
Co., 63 Ore: 7, 124 Pate. 677, 126 ‘Pac. G04. 


Armstrong vs. Pineas, 81 Ore. 156, 158 Pac. 662. 


State vs. Imlah, 135 Ore. 66, 294 Pac. 1046 
(195a.). 


Siavuely vs. boweiby, 152 U.S. 1, 38, 39. 


Strandholm vs. Barbey, 145 Ore, 427, 489; 26 
Pac. (2) 46. 


Columbia River Packers Assn.vs.U nited States, 
2g eyes. 


Moore us. Willamette Transportation Co., 7 Ore. 
a. 


Coquille Mill & Mercantile Co. vs. Johnson, 52 
Ore. 547, 555. 


Weems Steamboat Co. vs. Peoples Steamboat 
Go, 214 °U. &. 365, o2cle Mal. 1028. 


Cook vs. Dabwey, 70 Ore. 529, 139 Pac. 721. 
ARGUMENT 


Port I 


All intendments are resolved in favor of the 
ruling of the Trial Court tn the absence of ob- 


vious aid manifest error. Scope of the review. 


Attention is briefly called to the decisions of this 
court which hold that the findings of the trial court, 
based on evidence taken in open court, will not be re- 
viewed by an appellate court, except for plain or obvi- 
ous error. Gua Water Co. vs. luternational Finance 
Corp., eb al,, (@CA 9) 13 EF. (2d) 1; aston vs. Brant, 
et wl, (GCA 9). 19 F, (2) 857, 859; Graff vs. Town of 
Sewurd, Alaska, (CCA 9) 20 IF. (2) 816; Idaho Man. & 
Brel, Go. Ys. Daiws, (GCA 9) 123 FE. 396. 


We understand the rule to be that the reviewing 
court will not weigh the evidence in support of the 
findings, but will only consider whether there is any 
substantial evidence to support the same. O’Brien, 
Manual of Federal Appellate Procedure, p. 58 (Kd. 


1929) and cases there cited. 


The findings are presumptively correct and will 
not be disturbed unless a serious mistake of fact ap- 
pears; and where there 1s substantial evidence to sup- 
port the findings of the trial court, it is immaterial that 
the appellate court might differ with the process of 
reasoning cmploved to reach the finding. 1934 Cumnu- 
lative Supplement to O’Brien’s Manual of Federal Ap- 
pellate Procedure, p. 54, and cases there cited; Con- 
queror Trust Co. us. Fidelity & Deposit Co. of Mary- 
mond, (CCA 8) 63 F. (2d) 833, 837. 
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ARGUMENT 
Pomt LI 


The United States District Court for the Dis- 
trict of Oregon did not err in denying the mo- 
tions of States of Oregon and Washington, re- 
spectively, for leave to titervene. 


(a) 

Neither the State of Oregon nor the State 
of Washington has consented to become a 
party, and intervention may not be allowed in 
the absence of such consent. 


The Constitution of the State of Washington pro- 
vides as follows: 

‘Suits against the State. The Legislature shall 

direct by law in what manner and in what courts 

a suit may be brought against the State. Article 2, 


Section 26, Constitution of the State of Washing- 
ton, Remington Comp. Code 1932, Vol. 1, p. 404.” 


The State of Washington has passed no law per- 
mitting the United States District Court for the Dis- 
trict of Oregon to adjudge any rights claimed by said 
State in respect to the real property allegedly belong- 
ing to said State. Of this fact the court is asked to take 
judicial notice. O'Connor us, Slaker, 22 F. (2) 147. 

The same identical situation apphes with respect 
to the attempt made by the Attorney General of the 
State of Oregon to intervene in behalf of said State. 


car? 
yl 


See Lwibed Lruching Go. ys. Duby, 134 Ore. 1, 292 
rac, S09; 


Whether the appearance by the state’s Attorney 
General for the state ina federal court amounts to a 
voluntary appearance by the state, so as to give the 
court jurisdiction of a suit against the state, depends 
upon the authority of the Attorney General, and nei- 
ther he nor any other state officer can walve the state’s 
immunity under the above constitutional provision i 
the absence of a state statute expressly authorizing it 
to be done, and if his appearance for the state is im 
excess of his power, it does not constitute a voluntary 
submission by the state to the jurisdiction of the court. 
This rule, we subunit, is universally recognized. The 
authorities are collated and ably discussed in the case 
of O'Connor us. Slaker, supra. 


A good general statement of the rule, with numer- 
ous citations of authority, is contained in 59 C, J. 323, 
Sec. 481, as follows: 


4 

‘“Generally a state is bound by the acts of an 
attorney representing it by the proper authority, 
to the saine extent that a private litigant is bound 
by the acts of Ins attorney; but an attorney-gen- 
eral, or other officer properly appearing for the 
State, can not assent to a thing which the legisla- 
ture alone has power to assent to; and if a state has 
wot consented to be sued, the attorney-general can 
not, in the absence of special and ecplicit authority 
therefor, make the state a party defendant, or give 
the court jurisdiction over it, by his general ap- 
pearance in an action against the state or its offi- 
cers. 09 C. J. 325. An attorney-general is generally 
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held to derive no power, in this latter respect, from 
a general statute making it his duty to institute 
and defend suits, whenever necessary, in his opin- 
ion, to protect and secure the interests of the state. 
Citing miumerous cases.”’ 


(b) 

The motious to intervene, respectively, being 

the only pleadings filed by the said states, do 

not slate facts sufficient to warrant interven- 

ion. 

The only documents filed by the States, respec- 
tively, in support of the attempts at intervention were 
the unverified motions of the Assistant Attorneys Gen- 
eral. The motions simply state a conclusion, aud io 
facts wre pleaded, (lr. Wash. pp. 44,49), (Tr Ore. pm 
31, 32, 33.) Though by the court’s order under date ot 
June 3, 19355, the Attorney General of the State of 
Washington was given until June 8 to file a petition in 
intervention, no such petition or complaint was ever 
filed or presented for filing. 


Intervention may not be accomplished in this per- 
emptory and summary manner. The courts require 
pleadings and allegations of faet, duly verified, so that 
the trial judge and the parties already before the court 
nay know something concerning the nature of the 
claim that is sought to be presented. From the plead- 
ings that are filed the court must be able to determine 
(1) that there will be no delay to the plaintiff in pros- 
ceuting his suit, (2) that the pleading is reasonably 
sufficient to effect the purpose intended, and (3) that 


cil 


it is a proper case for intervention. See Toler us, Hast 
Tennessee Vi. dG. R. Co., 67 I. 174, 175; Simkins Fed- 
eral Practi¢e, Se¢s. 717, 718, p. 676 Clad. 1984). 


Any of the parties to a suit may contest an appli- 
cation for intervention and have the right to have all 
of the grounds upon which the application is based spe- 
cifically set forth. See Powell vs. Leicester Mills, 92 F. 
im, WG; Smikins #ederal l’ragtice, See. 719, pp. 676, 
G77 (iad. 1954). 


Where there is an adequate allegation of the facts 
showing that petitioner is entitled to intervene, the 
petition must be taken the same as a complamt which 
fails to state facts sufficient to constitute a cause of 
action and an objection to its sufficiency may be taken 
at any time. Clark us. Bureka County Bank (Steinmetz, 
et el., intervening), 116 I’. 534, 536 (D. C. Nev. 1902). 


The motions to intervene filed by the respective 
Attorneys General on the very eve of the trial scarcely 
afforded appellee opportunity to register full and com- 
plete objections. The applications were not, we submit, 
timely made. 


(c) 
The allowance of intervention by the Attor- 
neys General, respectively, would have been in 


contravention of Equity Rule No, 37. 


Equity Rule No. 37 provides that ‘‘any one claim- 
Ing an interest in the litigation may at any time be per- 
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mitted to assert his right by intervention, but the mter- 
vention shall be in subordination to and in recognition 
of the propriety of the main proceeding.”’ 


The erux of the claim of the Attorney General 
the State of Washington is that the property in dispute 
is situate within the State of Washington and that said 
State is the owner thereof. We understand the rule to 
be that the jurisdiction of the United States District 
Court does not extend beyond the limits of the judicial 
district of which it is the District Court, to adjudicate 
rights with respect to real property situate without the 
district. Hughes Federal Practice, Vol. 1, See. 64, p. 
D1 (Hd. 1931); Bvansiville & H. Traction Co. vs. Hen- 
derson Bridge Co., 134 EF. 973; Weber Show Case & 
Mtrture Go. us. Waugh, 42 F. (2) 515 (D. C. Wort 


If this view of the law is correct, an intervention 
based upon the proposition that the property is situate 
outside the jurisdiction of the court clearly would not 
fall within the limits prescribed by Equity Rule No. 37. 
It could not be said that that would be a recognition of 
the propricty of the main proceeding. 


in the case of Aeng us. Barr, et al, 262 F.56 (CCR 

9); Cert. denied 253 U. 8. 484; 64 L. Ed. 1025; 40 Sup. 

Ct. 481, this court held that an intervener can not at- 

tack the jurisdiction of the court. We quote from the 
opinion: 

‘An intervener can not challenge the court’s 


Jurisdiction, because if the court is without juris- 
diction, the proceedings are void and without ef- 
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fect upon the intervener, and also because equity 
rule 37 provides that interventions shall be in sub- 
ordination to and in recognition of the propricty 
of the main proceeding.” 


Attention is also directed to the case of Union 
rast Go. of Pitisbary, Pa,vs. Jones, @f al, 16 1. 
(2) 236 (4th): We quote from the option, p. 239: 


“The position of the appellant, Union ‘Trust 
Company, that upon intervention of the trustees 
under the mortgage, the proceedings should have 
been dismissed and that in what was done to the 
contrary the court was without jurisdiction, 1s 
cleariy untenable. In any event, appellant itself, 
an intervener in the saine htigation to assert its 
unsecured mdebtedness, was not in a position to 
make such claim. [t could not intervene and seek 
the aid of the court and at the same time attack 
and dispossess the court of its Jurisdiction to pro- 
ceed with the litigation in an orderly way. Equity 
Rule No. 37, 198 F. 28; 2 Foster’s Federal Pr. 
261; Horn vs. Per Marquette Ry. Co., 151 Fed. 
626, 635; Cauffel vs. Lawrence, (D. C.) 256 F. 714; 
King vs. Barr, 262 F.56 (CCA 9th Cireuit).”’ 


see also State of North Carolina vs. Southern Rail- 
way Co., (CCA 4), 30 Fed. (2) 204. 


The application to intervene of the Attorney Gen- 


eral of the State of Oregon stands in the same relative 
position. 


(d) 
The allowance of the motions to intervene, re- 


spectively, was within the sound discretion of 
the court, 
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The contention is based upon the faets noted in 
the record and the law applicable thereto. 


Kquity Rule No. 37 expressly provides that inter- 
vention shall be permitted within the sound discretion 
of the court. It is true that under a rare circumstance 
the right to intervention is absolute, but we contend 
that this is not sueh an instance. 


Attention is respectfully directed to the case of 
Board of Drainage Commissioners vs. Lafayette South 
Side Bank, 27 F. (2) 286, 293 (CCA 4), where the court 
stated the rule as follows: 


‘‘Nothing seems better settled than that an ap- 
plication of an intervener seeking to be admitted 
as a party to a pending cause is addressed to the 
sound discretion of the court, and where the appli- 
cation is denied, and such intervener left to avail 
himself of such rights as the law may afford him 
in other appropriate ways, that the order denying 
such appheation is an interlocutory, and not a 
final decree, and hence one from which no appeal 
hes. Authorities to support this position might be 
cited almost without number, but the following 
cases from the Supreme Court of the United States 
will be found to be especially applicable and en- 
tirely conclusive of the subject: Connor vs. Peugh’s 
Lessee, 18 How. 394, 15 L. Ed. 482; Ae Parte Cut- 
fing, 94 U.S. 14, 24 L. Ed. 49; Guion vs. Liverpool, 
étc., Ins. CO., 109 U.S. ¥73, 3 S.Ct. 108, 27 eae 
895: Credits. Commutation Co. vs. U. S., YT Cas. 
will, S16, 31%.920 8. Cr 6360" GS ih. ide (eZee 


or authorities showing that the right of inter- 
vention was not absolute as respects the States of Ore- 
eon and Washineton, reference is made to Point TV 


eee _ 


An 


on the subject of indispensable parties, page 45 et seq. 
Ot ais biter. 

Counsel quote the case of U.S. us. Ladley, 51 Fed. 
(2) 756, for the proposition that Judge Cavanah should 
have allowed the motions of the States to mtervene, 
under the authority of his own decision previously ren- 
dered. That would appear to be a somewhat tortured 
conclusion. In that case the land in dispute was admit- 
tedly situate within the State of Idaho, the district in 
which the learned judge was sitting. What he did was 
simply to exercise the discretion aceorded him under 
Equity Rule No. 37, and under the particular facts of 
that case, permitted the State of Idaho to intervene. 
No doubt the State had the requisite authority entitling 
it to mtervene, and no doubt the said State had pre- 
sented a petition or complaint in intervention, with a 
prayer for relief, ete., to the end that the court could 
pass intelligently upon the question. As we have shown, 
the facts relating to the attempted interventions here 
at issue, are at wide variance with those before the 
court in the Ladley case. We do not contend that under 
a proper circumstasce a State may not be joined as a 
party in the Federal District Courts without thereby 
depriving such courts of jurisdiction. The rule, as 
counsel have shown, is quite definitely stablished to 


the contrary. 


A 
ARGUMENT 


Powmr Ii 


The trial Cowt exercised its discretion under 
Kguity Rule No. 37 in denying the application 
of the Attorneys General for leave to inter- 


Vee. 


It issuggested, at page 74 of appellants’ brief, that 
the trial judge did not exercise its discretion in deny- 
ing the motions to intervene, and reference is made to 
the transcript, at pp. 92, et seq. It was contended by 
appellee that the motions to intervene should be denied 
because they did not fall within the limitations of 
Equity Rule No. 37, prescribing that the intervention 
shall be in recognition of the propriety of the main 
proceeding. The provisions of the rule, including that 
part of it which vests discretion in the court for con- 
sideration of the question, were squarely before the 
court. 


True, the court, in discussing the matter from the 
bench with the attorneys prior to its ruling, mentioned 
the subject of jurisdiction, but this related to the juris- 
diction of the United States District Court for the 
District of Oregon to hear and determine a controversy 
respecting real property, which the applicant for inter- 
vention alleged was situate within the State of Wash- 
ington. In this same connection the Court discussed the 
jurisdictional powers of the United States District 
Court for the Distriet of Oregon to determine a boun- 
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dary dispute between states, and stated that questions 
of that character nist look for solution to the United 
States Supreme Court in the exercise of its original 
jurisdiction. 


But it is not a fair construction of the language 
of the court to sav that the court did not exercise 118 
discretion in overruling the motions to intervene. The 
court, at the time of its decision, did not give the basis 
for its decision on the motions, nor was one required. 
But from the facet that the ruling was made under 
Equity Rule No. 37, which is founded in its application 
upon a broad discretion vested in the court, it must be 
inferred that the court did exereise its discretion. It 
is sufficient answer to the suggestion to note that in the 
opinion of the court it is expressly noted that the court 


did exercise its discretion. Said Judge Cavanah in his 
opinion: 


‘After considering these principles applicable 
to the application to intervene and the contention 
of the defendants under the circumstances dis- 
closed by the record, the Court is of the opinion 
that rt did not abuse its discretion in denying in- 
tervention, which the courts hold it has in denying 
intervention or requiring the bringing in of the 
States.’’ (Tr. 45, 46.) 


ARGUMENT 


Pornt TV 


Neither the State of Oregon nor the State of 
Washington ts an indispensable party to this 
suit, 
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(a) 
Affirmative discussion of the subject, 


The suggestion that the States of Washington and 
Oregon, or cither of them, are indispensable parties, 
assumes the fact to be that the States, respectively, 
have asserted timely and genuine claims of ownership. 
‘lo this proposition we contend that (a) neither of the 
States has asserted claims of ownership, and (b) under 
an assumption that such elaims have been asserted, the 
States are not indispensable parties. 


Klsewhere in this brief is contained an analysis of 
the record in respect to the alleged claims made by the 
States. (pp. 14 to 22, Inel.) 


We now endeavor to show by an entire legion of 
authorities that under an assumption that the States, 
respectively, do assert a claim of title, the rule is that 
they are, nevertheless, not indispensable parties. 


Before going into the decided cases, it is worthy 
of remark that the question of whether the State of 
Oregon owns or claims an interest in the premises is 
not within the issues raised by the pleadings. Appel- 
lants’ sole theory, under the pleadings, is that the prop- 
efives are part of Peagock Spit, within the Ste a 
Washington. 


Attention is first direeted to several elemental 
propositions. The United States District Court for the 
District of Oregon could not enter a decree binding 
upon the State of Washington in respect to land situate 
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in that State. The State of Washington may not by its 
consent vest jurisdiction in the Oregon court for the 
purpose of adjudicating the title to land situate in the 
State of Washington. The entire claim of the Attorney 
General and appellants is based upon the proposition 
that the disputed area of sands is situate within the 
State of Washington. By the operation of the statute 
prescribing and limiting the Jurisdiction of federal dis- 
trict courts, by the operation of Equity Rule 39, and 
by virtue of Sec. 111, of Title 28, U.S. C. A., the State 
of Washington can not be prejudiced by such decree as 
may be entered by this court, and by no form of pro- 
cess may said State be brought within the jurisdiction 
of this court for purpose of the adjudication. 


Hquity Rule No. 39 provides as follows: 


“ABSENCE OF PERSONS WHO WOULD 
BE PROPER PARTIES. In all eases where it 
shall appear to the court that persons, who might 
otherwise be deemed proper parties to the suit, 
eannot be made parties by reason of their being 
out of the jurisdiction of the court, or incapable 
otherwise of being made parties, or because their 
yoinder would oust the jurisdiction of the court as 
to the parties before the court, the court may, in 
its discretion, proceed in the cause without making 
such persons parties; and in such cases the decree 


shall he without prejudice to the rights of absent 
parties. ’”’ 


Section 111 of Title 28, U.S. C. A.. provides: 


“WHEN PART OF SEVERAL DEFEN- 
DANTS CAN NOT BE SERVED. When there 
are several defendants in anv suit at law or in 


vu 
40 


equity, and one or more of them are neither inhab- 
itants of nor found within the district im which 
the suit is brought, and do not voluntarily appear, 
the eourt may entertain jurisdiction, and proceed 
to the trial and adjudication of the suit between 
the parties who are properly before it; but the 
judgment or decree rendered therein shall not con- 
elude or prejudice other parties not regularly 
served with process nor voluntarily appearing to 
answer; and non-joinder of parties who are not 
inhabitants of nor found within the district, as 
aforesaid, shall not constitute matter of abatement 
or objection to the suit.”’ 
This question has been many times before the 
eourts and attention is directed to a few of the cases 
upon which to define the principles in their application 


to the particular facts. 


In the case of Williams vs. United States, 138 U.S. 
J14, 516, it appeared that the United States granted to 
the State of Nevada two million acres of land in said 
State in heu of certain sections which had theretofore 
been granted the United States by said State. In the 
Aet which constituted the conveyance to the State, it 
was provided that the state authorities of Nevada 
should select for the purposes of the grant any unap- 
propriated, non-mineral publie land in said State, in 
quantities not Jess than the smallest legal subdivision. 
Upon such selection, it was provided that the said prop- 
erty should be certified to said State by the Commis- 
sioner of the General Land Office. Certain of the lands 
were duly certified to the State under the Act, and 
thereupon Williams, the appellant, applied to the 
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proper officers to purchase one of the said tracts. Pur- 
suant to the application, a contract was entered into 
between the State and the appellant for the sale to him 
of the lands in controversy; he, at the time, paying 
one-fifth of the purchase money and contracting to pay 
the balance in subsequent annual instalments. Shortly 
thereafter the United States instituted the present suit 
in the Cireuit Court for the District of Nevada against 
Williams alone. It was alleged in the bill that the lands 
were improperly certified to the State; that in equity 
it had no title, and lis contract with the appellant trans- 
ferred nothing to hin. ‘he prayer was for cancellation 
of the contract between the appellant and the State of 
Nevada, and an adjudication that the appellant had no 
title or interest in such lands. .lppellaut took the posi- 
tion that the surt could not be maintained because the 
State of Nevada was an indispensable party, tt holding 
the legal title, and that said State had wol been joined. 
‘To this contention, which appears quite identical with 
the one here, the court expressed itself as follows: 
‘Tt cannot be doubted that the certification op- 
erated to transfer the legal title to the State, 
prasner vs. O'@omor, 11a U.S. 102, nor that the 
contract between the State and appellant passed 
to him the equitable title, the legal title being re- 
tained by the State, simply as security for the un- 
paid part of the purchase money. The proposition, 
therefore, is that where there are outstanding two 
interests or titles, held by different parties, the 
real owner cannot proceed against either without 


joining the other; that only one action can be 
maintained to divest these parties of their separate 
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titles: and that to that action both adverse holders 
must be parties. The proposition is not sound. A 
eourt of equity has jurisdiction to divest either 
one of the adverse holders of his title, in a separate 
aetion. Doubtless the court has power, when a sep- 
arate action is instituted against one, to require 
that the other party be brought ito the suit, if 
it appears necessary to prevent wrong and injury 
to either party, and to thus fully determine the 
title in one aetion; but such right does not oust the 
court of jurisdiction of the separate action agaist 
either. Tt has jurisdiction of separate actions 
against each of the adverse holdcrs, and there is 
no legal compulsion, as a matter of jurisdictional 
necessity, to the joinder of both parties as defen- 
dants in one action. There are special reasons why 
this rule should be recognized in this case. It may 
be that the Cireuit Court would not have jurisdic - 
tion of an action against the State; that an action 
against a State, on behalf of the United States, 
can be maintainable only in this court; and that 
when brought in this court no other party than the 
State can be made defendant. We do not decide 
that these things are so, but suggest the difficulty 
which must have presented itse te to the counsel for 
the government and which justifies a separate suit 
against the holder of the equitable title. The State 
of Nevada might have intervened. It did not; 
doubtless. beeause it felt it had no real interest. 
Tt was no intentional party to any wrong upon the 
general government. If its agency had been used 
by the wrong-doer to obtain title from the general 
government; if, conscious of no wrong on its part, 
it had obtained from the general government the 
Jegal title and conveyed it away to the alleged 
wrong-doer, it might justly say that it had no in- 
terest in the controversy, and that it would leave 
to the determination of the courts the question of 
right between the government and the alleged 
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wrone-docr, and confor its subsequent action to 
that determination. Phat certainly is the dignified 
and proper course to be pursued by a State, which 
is charged to have been the innocent imstrumental- 
itv and agent by which a title to real estate has 
been wrongfully obtained from the general gov- 
ernment. ‘he jurisdiction of the Cireuit Court 
over this bill was properly sustained.”’ 

The folowing observation made by the court in the 
Willams case, supra, in explanation of one of the bases 
for retaining jurisdiction, is of peculiar interest here. 
The court said: 

‘It may be... that an action against a State 
on behalf of the United States can be maintainable 
only im this court; aud that when brought wm this 
court wo other party than a state can be made de- 
fendant.”’ 

Tt has sinee been established in several cases of the 
Supreme Court that the United States may not invoke 
the original jurisdiction of the court by joming the 
appeHant packing companies and the respective states. 
That is made abuudantly clear in the case of California 
us. Southern Pacific, from which appellants have quot- 
ed at great length in their brief. The court expressly 
holds in that case that the United States Supreme 
Court does not have original jurisdiction of a suit be- 
tween a state on the one side and citizens of another 
state and citizens of the same state on the other side. 
And the United States stands in the same position as 
a state in the application of the rule. See Hughes Fed- 
eral Practice, Vol. 5, Sec. 3045, pp. 226, 227. The United 
States is regarded as a ‘‘sister state’? and falls within 
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{he same category asa state. See United States us. Min- 


mesota, (1926) 270 U. 8.181, 468. Ct. 298, 70 L. Kd. 539) 

In the instant suit the United States is seeking tn- 
junctive relief against the packing companies, and they 
are, under any construction of the facts, the prunary 
parties aud the ones who have been engaged in the al- 
leged trespassing. One is an Oregon corporation, the 
other a Washington corporation. It thus appears be- 
vond permissible controversy that the United States 
District Court for the District of Oregon affords ap- 
pellee the only tribunal before which it may seek relief 
from the injustice of such trespasses. ‘That was one of 
the reasons why the Supreme Court in the Wiliams 
case, Supra, retained jurisdiction, and held the state 
not to be an indispensable party. 


A leading case upon the subject of inquiry is that 
of ('mted States vs. Lee, 106 U.S. 196, 1 Sup. Ct. 240. 
In that case one Lee sued parties named Kaufman and 
Strong to recover a tract of real estate which was held 
by the defendants under orders from the Secretary of 
War of the United States. The Attorney General of 
the United States, without submitting the government 
to the jurisdiction of the court, filed a document setting 
up the fact that the property in question was held, oe- 
cupled and possessed by the United States for govern- 
mental purposes and that the defendants were without 
personal interest, but were simply holding for and in 
behalf of the United States. It was contended that by 
reason of that fact the United States was an indispen- 


sable party and that the action should be dismissed. 
The contention was declared unsound and judgment 
was given against the defendants as individuals. The 
memeiple involved was whether the tUiuited states, 
through the claim entered in the proceeding by the 
Attorney General claiming the property in behalf of 
the United States, ousted the court of jurisdiction to 
proceed with the parties before it. The court answered 
in the negative, stating: 

That the proposition that, when an individual 
is sued in regard to property which he holds as 
officer or ageut of the United States, his posses- 
sion can not be disturbed when that fact is brought 
10 the attention of the court, has been overruled 
and denied in every case where it has been neces- 
sarv to decide it.’’ 

Apropos of this subject is the statement of Chief 
Justice Marshall, in the case of United States vs. Pe- 
ters, 9 U.S. (5 Cranch) 115, 139, in which he declared 


in behalf of the court: 


‘Tt certainly can never be alleged that a mere 
suggestion of title in a state to property in posses- 
sion of an individual must arrest the proceedings 
of the court, and prevent their looking into the 
suggestion, and examining the validity of the 
iaile,”’ 

The above decision of this court is peculiarly appli- 
cable here, because, admittedly, the appellee could not 
have subjected either of the states to the process of the 
United States District Court for the District of Oregon. 
Nor would the said states have been proper parties be- 


cause neither had been guiltv of the trespasses com- 


plained of. Nor was the government aware that either 
of the states was claiming title to the premises when 
the suit was filed, or at a later date. 


This court reeently had occasion to consider this 
question in its related aspects in the case of lose vs. 
Saunders, et al.; same vs. Calaveras Water Users Assn, 
69 F. (2) 3389 (Feb. 28, 1934). That was a suit in the 
nature of an action to quiet title by a plamtiff who 
elaimed to bea tenant in common, owning an undivided 
one-half interest m all of the property described im 
the complaint. The properties consisted of certain 
water rights in a stream, four reservoirs, tunnels, 
ditches, conduits, a hydro-electric power plant, and a 
municipal distributing plant m the city of Angeles, 
county of Calaveras. It was alleged that the other un- 
divided one-half interest im the property was owned 
by the Hobart Estate Company, a California corpora- 
tion, and that this co-owner was tn peaceable possesston 
cand control of the property. It was alleged that the 
defendants claimed title adversely to plaintiff and that 
the exact nature of the claim was unknown. The defen- 
dants moved to dismiss the bill on the ground that the 
Hobart Estate Company, the oeeupant of the premises 
and eo-tenant, was an indispensable party plaintiff, 
consequently no diversity of citizenship existed be- 
tween the necessary plaintiffs and the defendants; 
therefore, that the bill should be dismissed for non- 
joinder of an indispensable party, to-wit: the Hobart 
Estate Company. The District Court dismissed the bill 
and the Cireuit Court of Appeals for the Ninth Cireuit 
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reversed the decision of the District Court. We quote 
from the opmion, at page 340: 


‘Tt is contended that he is a tenant in common 
with others, and ought not be permitted to sue in 
equity, without making his co-tenants parties to 
the suit. This objection “does not affect the jurisdic- 
tion, but addresses itself to the pohey of the court. 

. In the exercise of its discretion, the court will 
require the plaintiff to do all in his power to bring 
every person concerned im imterest before the 
court. but if the case may be completely decided 
as between the htigant parties, the circumstance 
that an interest exists In some other person, whom 
the process of the court cannot reach, as, if such 
party be a resident of some other state, ought not 
prevent a decree upon its merits. It would be a 
nusappheation of the rule, to dismiss the plain- 
tiif’s bill, because he has not done that which the 
law will not enable him to do.’’ 


And at page 342: 


“We conclude that the appellant’s co-tenant is 
not an indispensable party to this action where the 
only rights involved are her rights asserted against 
a third person who is made defendant in the action. 
‘The cause of action stated in the complaint is nei- 
ther more nor less than a suit to quict title which 
it is conceded may be brought without joining the 
co-tenant. The request for an injunction and the 
allegations of the complaint that the property in 
question is utilized by the co-tenants as a public 
utility do not change the character of the action.”’ 


In the case just cited this court quoted with ap- 
proval the case of Payne vs. Hook, T Wall (74 U. 8.) 
m0, tol: 19 lL. Kd. 260. In that ease it was held that 
one distributee of an estate need not join the other dis- 
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tributees in a suit by the first mentioned distributec 
against the administrator to obtain her distributive 
share in the estate and to cancel a receipt given by the 
plaintiff to the administrator. We quote from the Hook 
ease and the opimon of this court im the Rose case, 
supra: 

‘But it is said the proper parties for a decree 
are not before the court, as the bill shows there 
are other distributees besides the complainant. It 
is undoubtedly true that all persons materially in- 
terested in the subject matter of the suit should 
be made parties to it; but this rule, like all general 
rules being founded in convemence, will yield, 
whenever it 1s necessary that it should yield, in 
order to accomplish the ends of justice. It will 
yield, if the court is able to proceed to a decree, 
and do justice to the parties before it, without in- 
jury to absent persons, equally interested in the 
litigation, but who cannot convemently be made 
parties to the suit.”’ 

The court’s attention is next directed to the case of 
Wilhams vs. Crabb, 117 F. 193 (CCA 7, 1902); certi- 
orari denied 187 U. 8. 645, wherein it was held that one 
of two heirs could bring an action to set aside the will 
and deed executed by the testator and to recover his 
interest in the estate without joining the other heir, 


where to joi her would oust the court’s jurisdiction. 


The case of O'Connor vs. Slaker, 22 F. (2) 147 
(Sth), bears precisely upon the question here before 
the court as to whether or not the states are indispen- 
sable parties to the suit. In this case it was contended 
that plaintiffs were entitled to the estate of one John 


Od 


O’Connor, deceased, by virtue of a will bequeathing 
the same to one Charles O’Connor and, in the case of 
his death, to his heirs; that he died intestate and that 
they were his heirs at law. It was alleged that one 
Slaker, defendant and administrator de bonis non of 
the estate. was in possession of the property deseribed 
in the petition. Among other things the prayer asked 
that the title be quieted to the veal estate as against the 
administrator aud the State of Nebraska, which said 
state was claiming the estate upon the ground that 
there was a failure of heirs of the devisee. The claim 
of the State of Nebraska was conceded. We quote from 
the opinion of the court, p. Los: 


‘The State also takes the position that while it 
can not be made a party to this suit in the Federal 
Court, it is an indispensable party and hence the 
case can not proceed but should be dismissed, not 
only as to it but as to the other appelle. The result 
of sustaining such position would be to force ap- 
pellants to try in the state court an issue which 
we hold is cognizable in equity in the federal court. 
Of course, it is equitable doctrine not to determine 
a suit without presence of the parties really af- 
fected by the decree. Minnesota vs. Northren Se- 
curities Company, 184 U.S. 199, 12 Supreme Court 
308, 46 L. Ed. 499. It is also well settled that a 
state is not a citizen under the judiciary acts of 
the United States relating to suits by citizens of 
different states (citing cases). We are not con- 
vineed, however, that the State of Nebraska is an 
indispensable party to this action. It has no title 
whatever in the property claimed by appellants, 
if they are in fact the heirs at law of ‘John O’Con- 
nor, No title vests in the State unless there is fail- 
ure of heirs. The question of heirship can be deter- 
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mined tn a federal court without the presence of 
the State as a party, and it is for the State to de- 
termine whether tt will interplead and try that 
question there or risk whatever the effect naught 
be of a decision of the said federal court on this 
question in an action between appellants and the 
other appellee. The dismissal of the case as to ap- 
pellee, the State of Nebraska ... was not erro- 
heous. | 


(b) 
Cases in support of Appellants’ contention 
discussed, 


The main case relied upon by appellants in sup- 
port of the contention that the states, respectively, are 
indispensable parties, is that of California us. Southern 
Paafic Company, 157 U. 8. 229, 39 LL. Hd. 383) Tie 
case does not appear to be in conflict with the cases 
heretofore discussed on this subject. That was a case 
in Which the Supreme Court was exercising original 
jurisdiction and a decree of that court in exercising 
such an ‘‘exceptional’’ jurisdiction would have in ef- 
fect been quite conclusively binding upon parties not 
before the court. 


At page 257 of the opinion the court held: 

We have no hesitation in holding that when 
an original cause ts pending in this court, to be dis- 
posed of in the first instance and in the exercise 
of an ecceptional jurisdiction, it does not comport 
with the gravity and finality which should char- 
acterize such an adjudication to proceed in the ab- 
sence of parties whose rights would be in effect 
determined, even though they might not be teehni- 
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cally bound in subsequent litigation in some other 
tribimal,”’ 
Thus the court expheitly based its ruling upon the 
sanctity and finality which would be accorded its own 
decree, and thereby, and by direct implication excepts 
mve Piling from its application to other courts. 


In subsequent citations of this case, the United 
States Supreme Court takes pains to point out that the 
holding 1s based upon the practical conclusiveness such 
a decree would have and expressly lhmits its ruling to 
its own exceptional jurisdiction. Vecas vs. Interstate 
Commerce Conauiission, 238 U.S. 158, 163; Perna. vs. 
mm. Varginia, 262 U.S. 553, 617. 


Nor are the facts of that case correlative with 
those here at issue. Following the rendition of the de- 
cree in favor of appellee in the instant case, the respec- 
tive states will stand in the identical positions occupied 
by them before the decree should be entered. None of 
the rights or remedies previously held by such states 
will be impinged upon or disparaged. It is not a correct 
statement of fact to say that the United States Su- 
preme Court gives oracular effect to the decisions of 
courts of limited jurisdiction. Since the United States 
Supreme Court has repeatedly ruled upon the precise 
question here at issue, as we have already endeavored 
to show, it is submitted that the case is not helpful. 


The case of New Mexico vs. Lane, et al., 243 U.S. 
92. 61 L. Ed. 588, cited at page 46 of appellants’ brief, 
expresses the undoubted rule, but the rule fails of ap- 
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plication here. There the suit was one in effect against 
the United States and the United States had not con- 
sented to be sued. The plaintiff had laid hold of the 
wrong party. Obviously, if the suit im fact and in effect 
was one against the United States, as the court found, 
then the United States would be an = indispensable 
party, and the suit was dismissed accordingly. 


The case of Chicago, M., St. P.& P. Railroad Com- 
pany vs. Adams County, 72 F. (2) 816, cited on page 
40 of appellants’ brief, is not helpful in considering 
this question. In that case certam railroad conipanies 
sought to invalidate tax assessments which had been 
made upon properties of plaintiffs, situate in various 
counties of the State of Washington. The counties as 
such were the sole defendants. The question presented 
by the case was whether the county treasurers of the 
defendant counties were indispensable parties to the 
suit. In deciding the question the court first stated the 
universally aceepted general definition of ‘‘indispen- 
sable parties’’ without any reference to the universally 
recognized exceptions thereto. The court thereupon 
proceeded to an analysis of the statutes of the State of 
Washington to determine the part plaved by the county 
treasurers in the collection and assessment of taxes, 
thus to determine whether or not such county treasur- 
ers were indispensable parties. We quote from page 
S20 of the decision: 

“It will be seen from the foregoing that the ae- 


tive agents in collecting taxes are the boards of 
county commissioners and the county treasurers. 
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Furthermore, the county treasurers are repeatedly 
and specifically designated, by the Washington 
statutes, as the collectors of state, county, and other 
laces. Thus, section 83 of the chapter above re- 
ferved to provides: ‘The county treasurer shall be 
the receiver and collector of all taxes extended 
upon the tax rolls of the county, whether levied oe 
state, comity, school, bridge, read, municipal o 
other purposes, aid also o7 all fines, fone@ihuras 
or penalties received by any person or officer for 
the use of Is county.’ 


‘ Acain, in section 8+ we find ‘* * * And from 
and after the taking effect of this act the county 
treasurer shall be the sole collector of all delin- 
yuent taxes and ali other taxes due and collectible 
on the tax lists of the ¢ounty.’ 


‘Similar provisions, emphasizing the treasur- 
er’s fax-colleciing duties with even greater partic- 
viarity, are to be found in Remington’ s Compiled 
Statutes of W ashington, 1922. Thus, the county 
treasurer 1s exotticio treasurer for the pest dis- 
tricts in his county, and the taxes for such districts 
are to ‘be collected and accounted for the same as 
other taxes are.’ Section 2805. The county trea- 
surers Shall collect the taxes for diking and drain- 
age districts (scetion 4882); sehool districts (sec- 
tion 4867) ; irrigation districts (section 7453) ; port 
districts (section 9693); publie waterway districts 
(section 9811); state, county, school, bridge, road, 
municipal, and a8 taxes (section 112 52) ; taxes 
for cities of first class (section 11321) and cit- 
ies of the second, third, and fourth classes (sections 
11350 and 11354) ; town ships (section 11454) ; and 
road districts (section 11482). 


‘Such an impressive array of statutes clearly 
indicates that the Legislature of Washington in- 
tended that the county treasurers should be indis- 
solubly linked with the tax- -collecting machinery 
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of the state. That being so, we are convinced that 
in a suit such as this, in which tax collecting is 
sought to be restrained, the county treasurers are 
indispensable parties.’ 


The case rests upon the same foundation of reasoning 
as that of New Merico vs. Lane aud expresses the un- 
doubted law appleable mm such cases. 


Sheen us. Lynch, 48 F. (2) 1044, is cited at page 
47 of appellants’ bref in support of the proposition 
that the State of Washington is an indispensable party 
to this suit. The facts of that case are discussed at 
pages 47 and 48 of appellants’ brief. The court could 
not do otherwise in the Skeen case than to hold that 
the United States was an indispensable party. We 
quote from the opinion, at page 1046: 


“We accept the assumed fact as irrefutable. 
The legislative history of the Stockraisine Home- 
stead Act when it was reported for passage inelud- 
ing the discussion that followed relevant to this 
subject leave us no room to doubt that it was the 
purpose of Congress in the use of the phrase ‘all 
coal and other minerals’ to segregate the two es- 
tates, the surface for stockraising and agricultural 
purpose from the mineral estate, and to grant the 
former to entrymen and to reserve all of the latter 
to the United States. In that respect the case is 
well within the rule announced in Work vs. Braf- 
fet, 276 U.ss. 560, 566, 485. Ot. 368, 72 daa 
72¢ 7 * 


‘Appellant rehes on the rule that general 
words may be restrained by particular words— 
ejusem generis—to sustain the first count. The 
functions and limitations of that rule are stated 
in Daneiger vs. Cooley, 248 U. S. 319, 326, 39 S. 


O.) 


ee 119 G0 llth. Soe. Cais ai ores LEO) oS. 
720, 728, 4S. Ct. 274, 28 L. Hd. 305; Jason vs. 
(ited States, 260 U.S. 545, 504, 45 8. Ct. 200, O7 
ip tte O96; and Webber vs, Chicayo, 148 Jt. 313, 
36 N. E. 70. But again, immediately following ne 
anneral reservation clause in said act (section 9) 
is this: ‘The coal and other mimeral deposits in 
such lands shall be subject to disposal by the 
United Sattes in accordance with the provisions 
of the coal and mineral land laws in force at the 
time of such disposai.’ We can conceive of no rea- 
son or purpose for including in that sentence the 
words ‘and other mineral’ and ‘and mineral’ had 
it been the intention to reserve only coal and the 
like.—noseitur a socus. Had that been the purpose 
the sentence would have appropriately read: The 
coal deposits in such lands shall be subject to dis- 
posal by the United States in accordance with the 
provisions of the coal land laws m force at the 
time of such disposal. In our opinion all mineral in 
the G40 acres was reserved to the United States.”’ 


After thus ruling affirmatively that the oil and 
gas properties in dispute were the property of the 
United States, the court was bound to hold the United 
States to be an imdispensable party. Certainly the 
court, upon deciding the fact to be that the United 
States was the owner, woud not proceed to an adju- 
dication respecting the property in the absence of such 
actual owner. The case stands upon the same logical 
base as New Mexico vs. Lane, supra. 


Tf this court should decide upon the record before 
it that the disputed area of sands is situate within the 
state of Washington and that it is the property of said 
state, then the State of Washington would admittedly 
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be an indispensable pary. Without such a preliminary 
holding, Sheen us. Lynch would not serve as authority 
for the proposition that the State of Washington is 
an indispensable party. 


The ease of Uimted States vs. Ladley, 51 F. (2) 
756, is discussed in appellants’ brief, beginning at page 
52. The case is not authority for the proposition that 
the states respectively are indispensable parties. In 
that case the court answered two questions. We quote 
from the opmion, page 756: 

‘The only questions to be determined at this 
time are (1) whether the state should be permitted 
to intervene, and (2) if so, would the court lose 
jurisdiction of the case after the state becomes a 
party.” 

Weare not at this time coneerned with the second 
question. That is considered and discussed, beginning 
at page 48 of this brief. 

In passing upon the first question—that is, whe- 
ther the state should be permitted to itervene—the 
court construed Equity Rule No. 37, which relates to 
the cireumstances under which intervention will be 
permitted, and ruled that the State of Idaho was a 
proper party and held: 

“The court may under that rule (87) tn its 
discretion proceed without making such persons 
parties and the decree will not prejudice the rights 
of the ahsent parties.”’ 

The court simply exercised a discretion afforded by 
Rule 57 and expressly excepted its ruling from the ap- 
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pheation of Rule 89, which apples to the subject of 
indispensable parties. The case is cited m the brief of 
appellants for the proposition that the State of Idaho 
Was in that case held to be an indispensable party. It 
is submitted that it was not so held and that the court 
expressly limited its ruling to the application of Rule 
37 on the subject of intervention. 


The Ladleyv case has been discussed in some detail 
in its application to the questions concerning the at- 
{tempt made by the Attorneys General to intervene. 


ARGUMENT 


Pome 


The shift in the Norih Ship Channel, between the 
years 1929 and 1934, did not constitute an avulsion. 
UT] 


Numerous maps of Sand Island and vicinity, com- 
prising Plaintiff’s Exhibit No. 1, show that the North 
Ship Channel is alive and active and that it has main- 
tamed approximately the same general location since 
the vear 1880. The Supreme Court recognized in its 
decisions in Washington us. Oregon, 211 U.S. 127, and 
Washington us. Oregon, 214 U.S. 205, 215, the vagaries 
of movement peculiar to Sand Island and sand bodies 
which are predisposed to form in the estuary of the 
Columbia. The Court prescribes two distinet indices or 
formulae for location of the line of the channel: 


(1) The lne may be located by tracing the 
thread of the channel as the same has va- 
ried by the processes of accretion; 
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(2) The line may be located by determining 
the thread of the channel as the same has 
varied by reason of changes wrought 
through the construction of jetties out mto 
the river. 

In this eonnection the Court uses the following 
language (214 U. 8. 215): 

‘So whatever changes have come in the North 

Ship Channel, and although the volume of water 
and the depth of that channel have been constantly 
diminishing, yet, as all resulted from processes of 
accretion or, perhaps, also of late years from the 
jetties constructed by Congress at the mouth of 
the river, the boundary is still that channel, the 
precise line of separation being the varying center 
of that channel.”’ 

It is submitted that three theories nay he ad- 
vanced to account for the variation in the line of the 
channel; 1. e., accretion, changes wrought through the 
construction of the dikes, and avulsion. 


(1) As to the matter of accretion, it is urged that 
the change in the line of the channel was brought about 
through the normal processes of accretion. Beginning 
with the vear 1928, down to and ineluding the year 
1954 (see maps for these vears — Plaintiff’s Exhibit 
No. 1), it will be noted that the North Ship Channel 
hegan to diminish in width and depth until the final 
union of the sands was consummated in 1934. This was 
brought about apparently by the gradual deposit of 
particles of sand upon the banks of the channel through 
the flux of the tides and the action of the storms. Tt 
was a gradual and imperceptible process from month 


G7 


to month, but noticeable as to the quantum of change 
from year to year. This, we submit, is accretion. 


(2) If the change of the channel in the manner 
above detailed was wrought by the jetty construction, 
then the change in the line of the channel was ex- 
pressly covered by the ruling of the court. 


(3) By no possible stretch of definition can the 
change in the channel’s course over a period of approx- 
imately six full years be termed an ‘‘avulsion.”’ 


ARGUMENT 
Point VI 


THE UNITED STATES 18 THE OWNER IN FEE 
SIMPLE OF SAND ISLAND AND THE 
TIDE-FLATS WHICH FORM ITS 
SOUTH nS Seon is 


(a) 
General Statement of Contentious Advanced by 
Appellants and Respoudents tn Support of 
They Respective Claims. 


The appellants support their claim to right of oc- 
cupancy of the prenuses upon the theory that they hold 
a lease of the same from the State of Washington, that 
the properties are situate within said State, and that 
said State is the owner thereof. The claim is predicated 
upon two fundamental assumptions: (1) That the prop- 
erties here in dispute are identifiable as a part of that 
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body of land known as Peacock Spit, which is admit- 
tedly within the State of Washington, and (2) ‘That 
this body maintained its identity and by a process of 
aceretion grew northerly and easterly to form a june- 
ture with Sand Island. 


Appellee contends that this body of sand lying 
along the southerly shores of Sand Island is an indi- 
visible part of Sand Island and the property of the 
United States. This claim of ownership is predicated 
upon three distinet theories, to-wit: (1) That the area 
of sands is not identifiable as a part of Peacock Spit, 
(2) That the same has become attached to Sand Island 
by a slow and imperceptible process of accretion and 
reliction, thereby to form a part of Sand Island, which 
is admittedly within the the State of Oregon, and (3) 
That by virtue of its grant from the State of Oregon 
appellee’s title extends to the low water mark of Sand 
Island, which line extends along the southerly edge of 
the sands here in dispute. 


(b) 
The Question Poised 


It is by all admitted that Sand Island is a stable 
and permanent body of land whieh has maintained its 
present approximate location since about the year 1885. 
Its high water mark has not been substantially changed 
since the year 1900, when the body of sands known as 
Republie Spit formed the union with the Island under 
circumstances quite identical with those now before 
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{he court. It is maintained by the United States as a 
military reservation and the maps show it to be strateg- 
ically located in the estuary of the Columbia River for 
defense of the channel across the bar leading into the 
Pacifie Ocean. It is wifortified at the present time. 
he Island has been used by the United States as ¢ 
base for dike construction to facilitate the maimitenance 
of a proper channel in the Cotumbia River. Its shores 
have been used for gencrations as fishing sites, and 
the record discloses that the United States has collected 
rentals of approximately +600.000 for the use of the 
fishing sites situate along its southerly shores. Annual 
rentals of as high as $46,000 have been collected from 
appellants herein. The property is immensely valuable 
in both its national defense and commercial aspects, 


The permanence of Sand Island and its general 
physical attributes stand in conspicuous contrast to the 
area of sands over which this dispute hinges. No con- 
troversy exists between the pariies with respect to the 
eharacter of said body of sands prior to its union with 
Sand Island. It first began its meandering about in 
the estuary of the Columbia River during the vears 
1925 and 1930. The maps only partially depict its course 
between the years 1930 ard 1924, During that period 
they were built up and torn down intermittently and 
constantly, with new bars forming overnight and old 
bars heing washed out. In the course of a six-months 
period the channels, cutting and shifting easterlv and 
westerly across the area, have been known to change 
as much as a thousand feet. Single storms would effect 
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a change and shifting m the channel or channels and 
of the bars of several hundred feet. But in the face of 
this unremitting assault of the waves, currents, winds 
and tides, the body of sands did maintain something of 
an entity. Between 1952 and 195+ it is observed that the 
body diminished in area between 40% and 50%, and at 
that time the union was formed with Sand Island. 


With the properties thus projected by an undis- 
puted reeord, this court is called upon to say whether 
a permanent and fixed island may for all practical pur- 
poses be destroyed in its utility and value by the appen- 
dage of a small, narrow, fleeting and transient body of 
sands which has been thrown up and against its ripa- 
rian shores. The fishing sites upon Sand Island are 
adnuttedly all located upon and within the area here 
in dispute, and upon favorable acceptance of appel- 
lants’ contention, Sand Island, both as an accessory to 
the national defense and in its commercial aspects, 
would be quite completely destroyed. 


sefore going into the law, which we shall endeavor 
to show is well established in respect to the question, we 
suggest af the outset that the contention made by ap- 
pellants is a shocking one. If such a rule should be 
established, property rights bordcring upon the estuary 
of the Columbia River would be immediately unsettled. 
The unquestioned policy of the law towards stabiliza- 
tion of titles to real estate would be defeated if such a 
fickle and fleeting body, traveling willy nilly in the 
stream, should be permitted to cut off and destroy 
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permanent and vested property interests. 


(¢) 
Discussion of Cases Cited by Appellants 


The Oregon eases cited in the brief of appellants 
establish several well-recognized principles which we 
readily concede. There is no contention over the owner- 
ship by the State of Oregon of the bed of the stream. 
It is also true that the statutes of Oregon and the deci- 
sions of the Oregon courts and those of Washington 
have recognized tide and overflow flats as having cer- 
tain attributes of property and that the same are under 
stated circumstances capable of alienation. Such tide 
flats may receive the benefit of accretion under stated 
circumstances. Recoguition has been paid such bodies 
of sands where the same have had a substantial measure 
of permanency and where their essential identity has 
been preserved. But in the Oregon cases mentioned in 
appelants’ brief establishing the above propositions, 
nothing to parallel our present question may be found 
save in the case of State vs. Imlah, wherein a question 
sinilar in many respects to the one here before the 
court was determined adversely to appellants’ conten- 
tion. The case will be discussed at some length herein 
upon an affirmative treatment of the subject. 


Tide flats or sand bars are not ‘‘islands’’ and are 
not accorded legal significance as such. Appellants 
have assumed that because tide flats of measureable 
permanence have been recognized for some purposes as 
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having certain incidents of property and of ownership ; 
they have therefore assumed the dignity of ‘slands. ”’ 
The decisions, as the lower court has construed them 
and as we now contend, have not so held. The courts 
have recognized such properties for what they are and 
nothing more. They have been given a specialized sig- 
nificance; they have been styled at times as ‘‘islands”’ 
but then only in the colloquial sense. We proceed to an 
analysis of the cases cited by appellants to establish 
the proposition which we concede — that is, that the 
owner of an island is entitled to lands added thereto by 
accretion to the same extent as the owner of land on 
the shore of the mainland. 


Holman us. Hodges is apparently the leading case 
relied upon (appellants’ briet, pp. 103, et seq.). In that 
case the court took great pains to define the permanent 
character of the island there involved, and described 
in some detail the various incidents which combined to 
make it an ‘island’? within the aecepted definition. We 
quote from the decision: 


‘The plaintiffs have been owners of Lots Three 
and Tour, bordering the Missouri River, since 
1862. A bar began to form opposite these, near the 
middle of the stream, in 1857. The following year 
a steamboat ran aground on the bar and for sev- 
eral vears afterwards boats were compelled to 
avoid it by following the current on either side. 
As early as 1861, according to one of the plaintiffs, 
it was a half mile wide and has been added to until 
it is now two or three miles long. By 1870 the 
northern part was overgrown with willows, and, 
though the main current of the river had gradually 
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changed to the west of the bar or island, that part 
on the east was still fifteen or twenty rods wide, 
with a distinet current. Since then, willow and cot- 
tonwood trees have sprung up on the bar. A smail 
part was cultivated in 1878 and it has been occupied 
for agricultural purposes since 1886. During all 
these years alluvial deposits have been added to 
the north, south and west. fn 1870 alluvial deposits 
began to form on plamcaris’ lots and this has been 
vomg on ever since. The water, at ordinary stage, 
continued to flow between plaintitts’ land and the 
island until about 1887, and it has run through a 
well-defined channel during the spting gird * * ~ 
of the river up io the present time. Without setting 
out the evidence in detail, it is enough to say that 
the formation of the bar, or island, has been en- 
tirely distinct irom any accretion to the shore. It 
arose near the middle of the river, though probably 
east of the thread of the then main current, with- 
out any connection with the Lowa shore, and has 
been gradually added to by accretion or reliction 
until the island of the proportions mentioned was 
formed.,”’ 


The court there was dealing definitely with an 
island of substantial and permancnt character. The 
island in that case did not go wandering off in the chan- 
nel of the stream. It was built up under a normal pro- 
cess of accretion and maintained a permanent base. The 
ruling is clearly sound, considered in the light of the 
particular facts. 


The same situation is found in the ease of Bouw- 
chard vs Abramson, cited in appellants’ brief at p. 82, 
118 Pae, 233, 160 Cal. 792. In that case the island had 
existed in the same location since 1866, and was used for 
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growing crops, grazing cattle, had fences and other per- 
manent fixtures incidental to such operations. ‘Title 
had long since been recognized as having vested in its 
claimants. It was an island within the accepted defini- 
tion of the term, and correlates with the case of Holman 


us. Hodges, supra. 


‘The case of Fowler vs. Wood, mentioned at p. 107 
of appellants’ briet, is of sinilar character. Ln that case 
the island involved embraced an area of 274.7 acres. It 
had been dealt with by purchase and descent from the 
year 1866, and the court noted that twenty-five dif- 
ferent parties claimed to be tenants in common of the 
tract. It was a permanent body of land lying between 
the sources of the Missouri and Kansas rivers. It was 
an island within the accepted definition of the term. 


The case of People vs. Warner, cited by appellants 
at p. 82 of the brief, is to the same effect. In that casé, 
as in the others, the court referred to an island of per- 
manent and tangible identity and not to a primitive, 
floating and temperamental formation of the type we 
are here considering. 


The eases above noted are not, we submit, even re- 
motely analagous to the facts of the situation now be- 
fore the eourt. 


(d) 


Affirmative presentation of the rule 
applicable to the facts 


fo) 


It is thus seen that in all the cases cited by appel- 
lants the accretions referred to apphed to islands of 
a substantial and permanent character, where property 
rights in favor of individuals had long since vested. 
Here, as the evidence has disclosed, our problem con- 
cerns bodies of alluvial deposits which were in a con- 
stant state of flux and which were scarcely identifiable 
from month to month, pariicularly in the winter time, 
when storms oceurring with frequency would cause 
drastic changes in the bars and channels. 


When confronted with this problem, the courts 
have used a variety of legal concepts and have adopted 
divergent forms of reasoning, but always, so far as our 
research has disclosed, to arrive at a uniform result. 
The rule, as we shall soon show, traces its roots deep 
into the common law. It has been formulated in the 
cases through a variety of attempted encroachments 
upon the rights of riparian owners of navigable 
streams. Without exception, so far as we are able to 
know, the rights of the littoral proprietor have been 
held inviolable. Whether the obstruction be an alluvial 
deposit or sand bar; whether it be an accretion extend- 
ing laterally to the shore line; whether it be a rock shoal 
in the stream adjacent to the shore or a number of 
other obstructions, courts and litigants have invariably 
bowed to the superior claims of the littoral proprietor. 


Before going into the decisions of the Oregon 
courts controlling the question, reference will first be 
made to the decisions of courts of other jurisdictions, 
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which serve to illustrate the applications whieh have 
been made of the prineiple here involved. 


The ease of McBride vs. Stetnweden, 72 aus. 508, 
83 Pac. 822 (1906), is the one usually cited because of 
its definition of an island as it is known to the law. 
That was a case in which a so-called ‘‘island,’’? which 
had formed in the bed of the Mississippi River, had 
subsequently become attached to the shore of a riparian 
proprictor because of a shifting in the river channel. 
The littoral owner claimed the island or bar as an acere- 
tion, and the owner’s contention was upheld. The defi- 
nition of an island is contaimed at p. 824 of the decision, 
from which we quote: 


‘Tt is complained of the instructions and espe- 
cially as to the one which defined an island. Among 
other things, the Court said: 


‘+ *Tt may be stated by wavy of definition that to 
constitute an island in a river the same must be 
of a permanent character, not merely surrounded 
by water when the river is high, but permanently 
surrounded by a channel of the river and not a 
sand bar subject to overflow by rise in the river 
and connected with the land when the water is 
low.’ In the same connection, the jury were told 
that in considering whether an island in fact ex- 
isted. or whether the land in controversy was ac- 
creted to plaintiff’s land, it might consider the 
character and extent of the claimed accretion, the 
character of timber growth, the relative size and 
permanence of channels, if any, around the claimed 
island, as compared with the size of the stream, 
the topography of the land in controversy, the 
character of the soil, the growth, if any, of trees or 
timber, the testimony of the witnesses, and in fact 
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all the cirevmstances as developed by the testi- 
mony. Whether the formation in the river was a 
sand bar or an island was a question of fact and it 
was fairly presented to the jury. It would depend 
upon the stability of the soil and the size and per- 
manence of the channels around it. failroad v. 
Shumeier, 7 Wall (U.S. 286, 19 L. Ed. 74); Shoe- 
Moker us. Habeh, 13 Nev, 261; Gould on Winters, 
(eds hid) par. 166. 


‘As the Court told the jury, account should be 
taken of the conditions named and also of a variety 
of circumstances as to the physical features of the 
formation; the growth upon it, and whether the 
Waier supposed to separate it from the shoreland 
was there in times of high water only, or during 
the ordinary stage of water in the river.’’ 

In the above case the court unequivocally recog- 
nized that an alluvial deposit which had not attained 
the eminence of an island could become attached to the 


shore lands as an accretion. 


Another case is that of Cyrus Webber vs. J. A. 
A.rctell, 94 Minn. 375, 102 N. W. 915. That case involved 
an inland body of water which was a navigable lake, 
and a shore owner acquired from the United States 
four meandered lots. Fifteen rods from these lots, be- 
tween the same and the center of the lake, was an 
“island,’’ (quotations ours) which was not surveyed or 
reserved to the Government when the patent was 
issucd. Several years afterwards other parties caused 
the island to be surveved and obtained a patent there- 
for from the United States. A controversy arose be- 
tween the claimants under the two patents for posses- 
sion of the property, which was litigated in this suit. 
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At the time it was commenced accretions had estab- 
lished a sand bar between the so-called island and the 
property of the shore owner. It was held that the ripa- 
rian rights of the first patentee vested in him a contin- 
gent interest in all relictions and accretions by change 
of water line, which included the island in question, at 
the date of the patent from the Government. It was 
further held that the first patentee could not be de- 
prived by the later patentee of such vested interest. 


The Court’s attention is further directed to the 
‘ase of King vs. Young, 76 Maine 76, 49 A. Reps. 596. 
The controversy in this case arose over the ownership 
of a mussel bed situate in a navigable stream. Conten- 
tion was made that the mussel bed was an island and 
that its extension by accretion to the shore of the main- 
land did not constitute the mussel bed an aceretion to 
the shore or mainland. In enunciating the rule, the 
court held: 


‘Te then contends that the mussel bed is an 
island if it first commences to form at a distance 
from the shore and there first shows itself above 
the surface of the water at ebb tide, leaving suffi- 
cient water between it and the shore for boats to 
pass, although by its continued growth it subse- 
quently extends to and connects with the shore so 
as to leave no water between it and the shore at 
ebb tide. In this we think he is wrong. We think 
a mussel bed over which the water ehhs and flows 
at ebb tide can not properly be called an island. 
We think such formations constitute what are 
called flats; and by virtue of the ordinance 1641-7 
belong to the owner of the adjoining land, if within 
one hundred rods of high water mark or so econ- 
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nected with the shore that no water flows between 
them and the shore when the tide is out.’’ 


The case of Mulry vs. Norton, 100 N. U. 424, 3 
N. E. 581, a leading case and one frequently cited, is 
authority for the proposition that the owner in fee of 
the ‘‘bed of the river’’ or other submerged lands is the 
owncr of any bar, island or dry lands which subse- 
quently may be formed thereon. As we show below, the 
appellee is the owner of the ‘bed of the river’’ on which 
the deposits here involved were formed. Mulry vs. Nor- 
ton is also authority for the proposition that the right 
of aceretion to an island in the river can not be ex- 
tended lengthwise of the river in a manner to exclude 
riparian proprietors above and below such island from 
access to the river. 


Attention 1s also directed to the case of Waring 
vs. Stetcomb, (Md. 1923) 119 Atl. 336. In that case the 
lands of the plaintiff and the defendant, both fronting 
on Chesapeake Bay, were separated by a small stream 
entering the Bay. Due to a slow shift of the stream 
into the plamitff’s land a bar was gradually added to 
the defendant’s land. This bar extended across the 
front of the plaintiff’s property. In an action to re- 
cover this land it was held that the land so formed 
belonged to the plaintiff, despite the fact that it was 
separated from the plaintiff’s main body of land by 
the boundary stream, since to hold otherwise would de- 
prive the plaintiff of valuable riparian rights on the 
Bay. 


The properties here in dispute are the properties 
of the United States, by virtue of its grant 
from the State of Oregon 


The Act granting Sand Island to the United States 
provides as follows: 


‘AN ACT to erant to the United States all 
right and interest of the State of Oregon to certain 
tide lands herein mentioned. 


“Section 1. There is hereby granted to the 
United States, all right and interest of the State 
of Oregon, in and to the land in front of Fort Ste- 
vens, and Point Adams, situate in this state, and 
subject to overflow, between high and low tide, 
and also to Sand Island, situate at the mouth of 
the Columbia River in this State; the said island 
being subject to overflow between high and low 
fide.” (La p..) 


The character of a grant of tidelands is defined in 
the case of Fellman us. Tidewater Mil Co., 78 Ore. 1; 
152 Pac. 268. We quote from the opinion of Mr. Justice 
Burnett: 


‘Tn the first place, as regards the tide-lands, 
the deeds conveyed to the grantor of plaintiffs all 
the tide-land in front of the lots mentioned. This 
extended the holdings under those deeds to low- 
water mark, wherever the same might be then or 
afterward. Applying this principle. Mr. Justice 
Rakin, in Grant vs. Oreyou Navigation Co., 49 
Or, 324 (90 Pac. 179. 1099), as quoted by Mr. Jus- 
tive Bean in Pacific Elevator Co. vs. Portland, 
69 Or, 349, 399 (153 Pae, 72,82, 46 LL. R. A. (NS) 


363), said: 
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‘<< By the legislative acts of 1872 * * * and 1874 
* * * the upland owner was given the preference 
right to purchase the tide-land, and upon suel pur- 
chase, if not already vested im another under Sec- 
tion 4042, B. & C. Comp., he thereby acquired also 
the exclusive wharfage right to deep water, and 
also all accretions to his tide-land and the right to 
fill up the shallows or flats, so long as he does not 
impede navigation or interfere with commerce over 
the same.’ 

“The rule is that the purchaser of tide-land 
takes to the low-water mark, that afterward he ws 
entitled to follow that line to the utmost of its re- 
cession, and that he aquires title to the accretions 
which gradually form upon his original grant.’’ 

It is established in the law of the State of Oregon 
and confirmed by appellants at p. 80 of their brief, 
that title to the beds and banks of navigable waters car- 
ries with it title to all fide lands, fide flats and like for- 
mations. Taylor Sands Fishing Co. us. Benson, 56 Ore. 
157, 108 Pae. 126; Van Dusen Investment Co. us. 
Western Fishing C'o., 63 Ore. 7, 124 Pace. 677, 126 
Pace. 604. 


The Supreme Court ruled in the case of Armstrong 
vs. Pincas, 81 Ore. 156, 158 Pac. 662, that land below 
ordinary high-water mark is properly stvled the ‘bed 
of the river.’’ We quote from the decision, pp. 159 
and 160: 


‘‘Tt may be said that below ordinary high-water 
mark land is deprived of its usefulness as land by 
the action of the water remaining upon it so per- 
manently, and becomes what we all know as the 
Pemot ie river, ane Li. Commis, U.S., (C. C.) 
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55. Ped. 854, 865; Sun Dial Ranch vs. May Land 

Co., 61 Or. 205, 119 Pac. 758. The beach or shore 

of our rivers is the actual as well as the nominal 

bed of the river. Hoch, Rivers, Sec. 7. All is river 
or river’s bed which is contained between the two 
banks and the high-water line on them, and all is 
bank or land which embraces the waters in their 
ordinary full tide. Land in New Orleans, called the 

Battiure, 77 Am. St. Papers, 91.”’ 

The grant of the State of Oregon to the United 
States expressly contained a grant of Sand Island to 
low-water mark, and thereby conveyed to the United 
States a portion of the bed of the river, as that term 
has been defined, supra, and coincidentally the United 
States became entitled, under the rule of the Taylor 
Sands and VanDusen cases Just cited, to all tide lands, 
tide flats, and lke formations which might form 
thereon. 


The question of interpreting the meaning of low- 
water mark in its relation to islands or alluvial deposits 
forming opposite the riparian shores of such a erautee 
came squarely before the Oregon Supreme Court in the 
case of State us. Imlah, 135 Ore. 66, 294 Pace. 1046 
(1951). In that case the State had granted the fee to 
Imlah to low-water mark. An island of some sixteen 
acres formed in the bed of the Willamette River (a nay- 
igable stream) opposite Imlah’s holding, with navi- 
vable channels on either side thereof. Gradually the 
channel between Imlah’s shore and the island shoaled 
hy accretion extending from the shore to the island. 
The State of Oregon made strenuous contention that 


since the island had formed in the bed of the stream 
the same belonged to the State of Oregon and that the 
attachment of said island to the riparian shores of the 
State’s grantee did not defeat such ownership. Said 
Chief Justice Rand in the opinion: 


“The State’s principal contention is that the 
sinall island first appearing in 1882, or shortly 
thereafter, somewhere west of the center of the 
river continued to exist as an island and to become 
enlarged by the gradual and imperceptible deposit 
of sand and gravel upon its outer edges, thereby 

filling up the channel between it and the west bank 
and ext ending the island to the mainland, and that 
the alluvia thus deposited between the two consti- 
tuted an accretion to the island and not to the 
mainland as contended for by the defendants and 
as held by the court below in the decree appealed 
from. Lf this contention is sustained by the evi- 
dence, the rule unquestionably is that where an 
island arise in a stream, the title to the bed of 
which is iu the state, tt does not belong to the owner 
of either shore, but if tt is formed upon a portion 
lof the bed w hich belongs to a riparian owner vt 
becomes his property. 1 Farnham on Water Rights 
(1904 Ed.) p. 276 and authorities there cited. ... 
Under said grant of the lands lying between high 
and low-water marks of the Willamette River by 
the State defendant’s lands at all stages of the 
river were in actual contact with the water and the 
owners thereof were riparian owners and became 
entitled to all the rights and privileges of such 
ownership. This included the right to all accretions 
which thereafter should become annexed to the 
shore or river bank upon their respective prem- 
ises. There is no evidence whatever by whieh the 
low water mark of the river at the time of said 
grant can be fired, At present all the premises in 
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controversy are attached to the shore or bank of 
the river and wicovered during mean low water. 


‘Under these cireumstances we think that the 
rule ‘Once a riparian owner always a riparian 
owner’ should be applied. 1 Farnham on Waters 
and Water Rights, p. 326. As said by Mr. Justice 
McBride speaking for this court m /fanson vs. 
Thornton, 91 Ore. 585, 179 Pae. 494: ‘One who 
purchases land upon a lake or water course usually 
considers the right of access to such waters as an 
element of value i in such purchase. When we speak 
of riparian rights we are not considering a mere 
shadowy privilege but a substantial property 
right, the mght of aecess to and a usufruct in the 
water. To say that the owner of such a right may 
uithout his consent be deprived of it by the slate 
or the general government, permitting some other 
person to obtain title to the accretion formed by 
an impounding or diversion of part of the waters 
that previously washed the shore of his land does 
not appeal to our sense of justice and we do not 
believe that the authorities generally support such 
a doctrine!” 


See also Shively vs. Bowlby, affirming the doc- 


trine of Stale vs. Imlah, supra, wherein the court said 
(Maze LS: 18,39) : 


“The question in controversy was whether the 
plaintiff’s patent was limited by the main shore, or 
extended to the outside of the island. The Supreme 
Court of Minnesota held that, by the law of Min- 
nesota, land bounded by a navigable river extended 
to low water mark, at least, if ‘not to the thread of 
the river; and that the plaintiff’s title therefore 
extended to the water’s edge at low water mark 
and included the island, and gave judgement for 
the plainitff. 10 Minnesota, 82. This court affirmed 
the judgment, saying: ‘Express decision of the 
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Supreme Court of the State was, that the river, in 

this case, and not the meander line, is the west 

boundary of the lot, and in that conclusion we en- 

{ifely Gonent,”... 7 Wall. 286, 287. 

See also Sirandholin vs. Baurbey, 145 Ore, 427, 439 ; 
26 Pac. (2) 46, wherein the contention was made by 


the defendant, Barbey, in that case—who is the same 
Barbey now before the court—that he was the lessee 
of the United States of America, owner of Sand Isl- 
and, and that as such he possessed a sufficient stake 
in the island to confer upon hin the rights which ripa- 
rian owners possessed to whari out from the shore line 
to navigable waters. 


It would thus appear that the terms of the Act 
granting the properties to the United States were 
broad. ‘The grant was not only of Sand Island, but inel- 
uded ‘‘all right and interest of the State of Oregon in 
and to the land in front of Fort Stevens and Point Ad- 
as situate in this state and subject to overflow between 
Ingh and low tide, ete.’’? Mindful of the purpose for 
which the grant was made, a construction would not 
be unwarranted that title was taken to the thread of 
the stream or to navigable waters under the rule enun- 
clated in the cases above cited. 


The former holding of this court in the ease of 
Columbia River Packers Association vs. United States, 
29 BF. (2) 91, would seem to effect the same result. We 
quote from the opinion: 


“This suit was instituted by the United States 
and its lessee, against the state land board of the 
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state of Oregon and its lessee, to establish the right 
and title of the United States to Sand Island, at 
the mouth of the Columbia river, and to the tide 
and shore lands adjacent thereto. From a decree 
in favor of the plaintiffs, the defendauts have ap 
pealed. 


“Sand Island ts within the limits of the state 
of Oregon, and the adjacent tide aud shore lands, 
up to high-water mark, originally belonged to that 
state. Wasianiglon vu. Oregon, 211 U.S. 127, 29 ®. 
Gt. 47, 53 L. Ed. 118: Simvelyw. Bowlby, dis WS 
1, 14 3S Qt. 348) 38 LL. id. Sai. 
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‘After the lapse of nearly 70 years it would 
secm that a grant such as was made by the state 
of Oregon in this case should not be open to fur- 
ther controversy, especially in view of the fact 
that the grantee has asserted and exercised domin- 
ion over the granted premises for upwards of 25 
vears. Nevertheless, the state of Oregon now con- 
tends, first, that the grant was for military or 
naval purposes only; and, second, that the grant 
has never been accepted by Congress. But the 
erant itself is absolute in form, wihtout limitation 
or condition, and it would violate every known rule 
of statutory construction to ingraft upon it now 
anv such lnutation or condition as that contended 
for by the appellees, especially in view of the con- 
struction the parties themselves have placed upon 
the grant for so long a period.” 


Thus it is seen that the courts have been very zeal- 
ous in their protection of the rights of littoral owners 
on navigable streams. Nor have the Oregon courts wa- 
vered in affording such protection. The case of State 
rs. Pmlah, supra, has already been considered. Tn the 
case of Moore vs. Willamette Transportation Co., 7 
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Ore. 359, the rule was established that a reef of rocks 
on the marein of a navigable river belongs to the ripa- 
rian owner, though there is in ordinary stages of water 
in the river a channel between this reef and the shore. 


Other interesting cases containmeg exposition 
of the rule are: Coquille Mill & Mercantile Co. vs. 
Jolson, 52 Ore, 547,995; 98 Pac. 1382; Weems Sleam- 
boat Co. us. Peoples Steamboat Co., 214 U. 8. 345, 353 
I, Tel, 1028. 


We conclude this phase of the discussion by di- 
recting attention to the case of Cook us. Dabney, T0 
Ore. 529, 139 Pace. 721. That was a suit brought by ripa- 
rian owners to cancel a deed issued by the State Land 
Board, purporting to convey a sand bar or island, so- 
called, in the channel westerly of Swan Island in the 
Willamette River, a navigable stream, between low 
water mark and the ship channel. The plaintiffs in 
the suit insisted that they had a right of access to nav- 
igable water, which was in the nature of a franchise or 
incorporeal hereditament, and annexed to the upland 
ownership; that the State of Oregon held title to the 
bed of the river in trust; that it had no power to sell 
the beds of navigable streains; that the conveyance of 
the shoal or sand bar to private owners impaired the 
rights of plaintiffs to wharf out to the navigable ship 
channel and constituted a cloud upon their title and 
for that reason should he cancelled. 


The evidenee showed that the so-ealled ‘‘island”’ 
or sand bar was continually changing by the action of 
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the waters. The court sustained the claim of plamtift 
and cancelled the deed formerly given by the State and 
stated, among other things: | 
“The mght of access to navigable water abut- 
ting upon riparian lands is a valuable appurte- 
nance to such lands, and equity will in good reason 
give relief agaist an instrument designed to pre- 
judice the enjoyment of such appurtenances. Such 


is the doetrine laid down in Sengstachen us. Mc- 
Cormick, #6 Ore. 171. 79 Pac. 412. ... 


“Lt would seriously unsettle property rights of 
riparian owners and work great harm to naviga- 
tion tf it were permitted that the moment low 
water should disclose a sand bar, that is liable to 
be carried out by the nect flood, one might apply 
lo the State and get a deed in fee simple for such 
a place and be authoribed to use it as a basis for 
eractions against the upland owners.” 


CONCLUSION 


Not until the appellee cancelled its lease with the 
appellant packing companies in 1932 was there a sug- 
gestion of dissent over the ownership of Sand Island 
and the sand bars appurtenant thereto. When the Gov- 
ernment failed to again offer the fishing sites for lease 
for the fishing season of 1932 and subsequent vears, it 
was thereupon coneluded that the sands adjacent to 
the Island should be called Peacock Spit and under 
such a claim possession was taken and the fishing went 
forward. 

Such occupation continued until the Government 


offered the sites for lease in 1934 and the bid of plain- 


SY 


tiffs was tendered to the Government, thereby discoun- 
tenancing the so-called lease of the premises from the 
State of Washington. But the United States did not 
accept any bids tendered at that time and the appel- 
lants again reverted to the claim under the assumed 
lease from the State of Washington. This claim was 
continued until the State of Washington late in the 
vear 1934 declared unlawful the use of drag seimes 
within the State. 


With other sources of claim for occupancy of the 
prenuses cut off, we next find the appellants applying 
to the State of Oregon for a lease of the premises un- 
der a new theory, to-wit: that the property rightfully 
belonged to the State of Oregon. Upon this appheation 
of appellants a hearimg was held, but no action was 
taken by the State. This is all shown by an uncontro- 
verted record. 


The ruthlessness of such action is made to stand 
out in some rehef when it is recalled that m the answer 
of appellants it was alleged and sworn to that: 


‘‘The premises leased by the State of Wash- 
ington to defendant Baker’s Bay Fish Company 
as aforesaid, being the identical premises upon 
which the defendants have carried on the fishing 
operations described in the original complaint and 
in the amended complaint herein, are not and 
never were a part of Sand Island and are not and 
never were within the State of Oregon. 


‘“At no time since Oregon was admitted to the 
E"nion has it claimed that said premises or any 
part thereof were within the State of Oregon or 
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ecercised or claimed the right to exercise any juris- 

diction over it.’ (Ir. pp. 21, 22.) 

lt might appear as a bit strange to the court that 
after the ease of appellee had been filed for almost a 
year, the Attorneys General of the two States shouid 
within the same week take it into their heads to rush 
into the court in a last moment attempt to mtervene. 
Perhaps it was by coincidence that the officers of the 
States decided almost within the hour, so to speak, to 
rush into the contest. Their interests were diametric- 
ally conflicting. We do not suggest that the States 
acted in bad faith, but the reason for their concerted 
action is matter for speculation. It is significant that 
the attempts at intervention thus made have been cap- 
italized by appellants in an effort to prevent consid- 
eration of the case upon its merits. 


No relief was asked as against either of the States. 
Neither can be affected by the decree of the court. Nei- 
ther can be hurt by the decree, because it is not con- 
tended that the alleged lease of the State of Washing- 
ton is practically operative at this time or that it has 
been operative since drag seining was declared illegal 
in that state; and a decree of this court will not purport 
to bind the State of Oregon in any connection. 


The suggestion that the States will be without a 
remedy in the event the within decree is sustained ean 
hardly be considered correct in the face of the thou- 
sands of cases now pending throughout the country, in 
which the Uiited States is beine sued with its consent 
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having been given. In any event, the suggestion 1s not 
a proper one. The Supreme Court expressed the 
thought precisely when it opined, in the case of United 
States us. Lee, 106 U.S. 241, quoting from the decision 
of Gibbous us. United States, 8 Wall. 269,: 

“The supposition that the Government will 
not pay its debts or will not do justice is not to 
be indulged.” 

The appellee has chosen the only tribunal available 
to litigate its claim agaist appellants. As we have 
shown, it could not have joined the States and the de- 
fendant companies to invoke the original jurisdiction 
of the Supreme Court of the United States. Without 
a decree upon the merits sustaiming the trial court, 
appellee stands without recourse to protect its proper- 
ties against the continued maraudings of the appellant 
companies. 


It is respectfully submitted that the decree of the 
learned and able trial court should be sustained. 


Respectfully submitted, 


CARL C, DONAUGH, 
United States Attorney for 
the District of Oregon. 


EDWIN D. HICKS, 
Assistant United States Attorney 
for the District of Oregon. 


